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By Anna V. Smith

The Oregon Court of Appeals heard the oral

argument segment of Cherniak v. Kitzhaber on

Thursday, a case instigated by Kelsey Juliana

and Olivia Cherniak, in an effort to hold the

government responsible for combating

climate change under the public trust doctrine.

Tanya Sanerib, an attorney with the Center for

Biological Diversity, represented plaintiffs

Juliana and Cherniak: “We’re here today on

behalf of these youth asking you to order the

government to do more to protect their

future,” Sanerib said. “When we get to this

point of substantial impairment, that’s when

the public can call upon the judiciary to ask for

help.”

Much of the oral argument was devoted to

whether the judiciary branch has the power to

order the executive branch into further action

against climate change. While Sanerib said yes,

the three-judge panel questioned this

conclusion. In a 2012 decision by Lane County

Circuit Judge Karsten Rasmussen, the case was

dismissed on the grounds that the judiciary

could not take such a step.

The defendants, represented by head of the

justice department’s civil appeals division

Denise Fjordbeck, argued that angle as well,

insisting that it is not within judicial power to

order executive action in this case, thought it

has done so in different instances in the past.

The suit, Cherniak v. Kitzhaber, is similar to

others being filed around the country against

states; all invoking the public trust doctrine. In

this case, the plaintiffs are calling upon the

idea that the government must protect

natural resources for the benefit of the public.

In addition, the case calls upon

“intergenerational justice,” embodied in the

plaintiffs in Eugene and nationally. Plaintiffs

Juliana and Cherniak are being supported by

Eugene’s Our Children’s Trust campaign.
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“This is a game changer in climate action and

frankly these youth need nothing less than

that,” said Mary Wood, UO Law Professor and

developer of Atmospheric Trust Litigation

theory.

The hearing was hosted in the University of

Oregon School of Law, filling up a classroom in

which the panel was held, in addition to an

overflow room. Eugene Mayor Kitty Piercy

attended the hearing with a supportive

presence, as did a noticeable amount of youth.

Environmental Science teacher Sarah Ruggiero

specifically brought her class from Churchill

High School to the hearing in order to give

them some real-life context: “I thought it

would be good experience for them to get

some of the policy perspective and also show

them that it’s not just a teacher that’s sort of

making this stuff up.”

 

A decision by the courts will not be reached for

some time,
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