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SUMMARY OF ARGUMENT 

Government and Industry have missed what this case is about. Youth have a 

fundamental constitutional right under the Public Trust Doctrine to have their air 

protected from substantial impairment. Their Complaint alleges Government’s 

failure to address human-made climate change constitutes a constitutional 

violation. When this Court examines the claim actually pled, it will determine 

Youth have pled a plausible claim for relief under federal law. Leave to amend 

pursuant to Federal Rule of Civil Procedure 15(a)(2) is the proper course if the 

pleading inadequately stated the claim.  

Youth have standing. They established redressable, actual, and particularized 

injuries to their persons caused by Government conduct, wholly apart from the 

general harm of climate disruption. Both Government and Industry ignore the 

record evidence proving standing.  

This case is not barred by the political question doctrine under Baker v. 

Carr. Issues arising under the Public Trust Doctrine require interpretation and 

enforcement by the judiciary. To construe constitutional provisions as to Youth’s 

public trust claim and determine whether the Constitution has been violated is 

squarely within judicial authority. The district court has authority to delineate trust 

resources, determine whether they are substantially impaired, and fashion a 
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meaningful remedy that does not inappropriately interfere with the political 

branches.  

Because Youth’s public trust claim is rooted in the Constitution, it 

supersedes statutory law and cannot be displaced by it. 

Youth’s allegations of constitutional violations are grounded in the historical 

underpinnings of the Public Trust Doctrine and our Constitution. Youth asserted a 

valid constitutional claim and the district court’s decision should be reversed. 

ARGUMENT 

I. Youth’s Claim Arises Under the United States Constitution 

 

The instant Complaint alleges this action is brought under the Constitution. 

A041, A069, ¶¶ 23, 137-141. Ignoring these allegations, Government and Industry 

make three primary arguments in support of affirming the first basis of the district 

court’s dismissal. First, they assert the Complaint’s constitutional violations are 

“insubstantial” and “a pretext” for bringing a state law claim. They next ask this 

Court to join the district court in ignoring the alleged constitutional violations, 

asserting Youth did not argue their constitutional claim below. Finally, they 

suggest the constitutional claim, if viable, was not well pled, but that Youth should 

not have a right to amend to make clear the claim. Youth address these in turn.  
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A. Youth’s Constitutional Claim is Not a Pretext 

 

Yes, the Public Trust Doctrine is a doctrine of state law. It is also a law of 

other nations. Indeed, it is a natural law that applies to every sovereign 

government. Most importantly, it is unquestionably a constitutional doctrine, 

fundamental to the inherent rights of the people as to be inviolate. The existence of 

the Public Trust Doctrine precedes, roots, and binds sovereign governments for the 

benefit of present and future generations of citizens, protecting their life, liberty, 

and property. Respected legal scholars have briefed this Court, detailing the 

historic underpinnings of the Public Trust Doctrine and its grounding in our 

Constitution. According to these scholars, this fundamental right to the protection 

of trust resources is one of the most essential rights held by Youth. Law Professors 

Amicus Br. 15-18, 26. This Court’s resolution of whether this case can be 

dismissed as insubstantial, before the arguments of Youth are even heard, will 

decide whether we are a nation of “citizens or of serfs.” See Joseph L. Sax, The 

Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 

Mich. L. Rev. 471, 484 (1970). 

The Supreme Court’s public trust decisions have arisen from cases regarding 

natural resources confined by state borders. The Supreme Court has never had the 

opportunity to decide a case implicating the federal constitutional trust obligation, 

as presented here. In cases like PPL Montana, the Supreme Court appropriately 
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treated the Public Trust Doctrine as a matter of state law because it was dealing 

with a matter of state law. See PPL Montana LLC v. Montana, 565 U.S. __, 132 S. 

Ct. 1215, 1235 (2012); Idaho v. Coeur d’Alene Tribe, 521 U.S. 261, 285-86 (1997) 

(affirming the Public Trust Doctrine as a principle of “American law”); Appleby v. 

City of New York, 271 U.S. 364, 395 (1926) (“[Ill. Cent.] arose in the Circuit Court 

of the United States, and the conclusion reached was necessarily a statement of 

Illinois law, but the general principle and the exception have been recognized the 

country over ….” (emphasis added)); Philips Petroleum Co. v. Mississippi, 484 

U.S. 469, 475 (1988); Long Sault Dev. Co. v. Call, 242 U.S. 272, 277-79 (1916) 

(noting general application of the principles expounded in Illinois Central R.R. v. 

Illinois nationwide); and Shively v. Bowlby, 152 U.S. 1, 57-58 (1894). None of 

these cases is “fatal” to Youth’s claim. None of these cases concerned Youth’s 

fundamental constitutional rights to have their national air resource protected from 

substantial impairment. None of these cases held the federal government has no 

constitutional duty to uphold the rights of Youth to clean air.  

Indeed, these cases stand for the principle of deference by the national 

sovereign to allow state sovereigns to manage trust resources within their borders. 

They also stand for the principle of the sovereign obligation to protect necessary 

public resources. When national public trust resources are at stake, as they are 

here, the Court undoubtedly would have held, had the issue been presented to 
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them, that the federal sovereign also has an equivalent public trust obligation over 

essential national resources.1  

To accept Government’s position would mean this case of first impression 

could never be decided because the Supreme Court has not yet ruled that a right to 

the air we breathe is a fundamental right. Government Br. 26. But that is the 

question presented here. Youth Br. 24-25. This right is not only fundamental, it is 

explicit throughout our nation’s founding documents: we have a right to life, 

liberty,2 and property, rights that fail if we do not secure our air resource. See 

Justinian, Institutes, 1.2.1, 2.1.1 (533) (T. Sandars trans. 1st Am. ed. 1876) (since 

Roman times it has been written: “By the law of nature these things are common to 

mankind—the air, running water, the sea, and consequently the shores of the 

sea.”). This trust concept is also featured in federal environmental statutes.  For 

example, the National Environmental Policy Act provides: 

[I]t is the continuing responsibility of the Federal Government to use all 

practicable means . . . to improve and coordinate Federal plans, functions, 

programs, and resources to the end that the Nation may . . . fulfill the 

                                                           

1 See Shively, 152 U.S. at 58 (federal government still has “all the powers both of 

national and of municipal government” but has left administration of sovereign 

rights in trust resources within the states to the states). 
2 “Although the Court has not assumed to define ‘liberty’ with any great precision, 

that term is not confined to mere freedom from bodily restraint. Liberty under law 

extends to the full range of conduct which the individual is free to pursue.” Bolling 

v. Sharpe, 347 U.S. 497, 499-500 (1954). 
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responsibilities of each generation as trustee of the environment for 

succeeding generations.3 

 

Because no directly-on-point Supreme Court or D.C. Circuit case law exists 

on this issue of first impression, this Court can consider the Supreme Court 

decisions of several states, or of other nations, and other sources cited in Youth’s 

Opening Brief, the Law Professors Amicus Brief, and the Faith Organization 

Amicus. Indeed, the high courts of several states have emphatically rejected the 

notion that the Public Trust Doctrine must be written in state constitutions or that it 

applies to only sovereign governments that have “adopted” it as law. Our State 

Supreme Courts have called it an inalienable, inviolate, inherent, natural, and 

fundamental right and a sovereign obligation of governments. See, e.g., Robinson 

Twp., et al. v. Commonwealth of Pa., __A.3d __, 2013 WL 6687290, *29, fn.35, 

*30, fn.36 (Pa. Dec. 19, 2013) (finding public trust rights “are inherent in man’s 

nature and preserved rather than created by the Pennsylvania Constitution,” noting 

the “deep history of unwritten legal and moral codes which had guided the 

colonists from the beginning of William Penn’s charter in 1681”); Law Professors 

Amicus Br. 17-20. There is undoubtedly a dearth of federal case law on the scope 

of this constitutional right and obligation, but that unacceptable void should end 

with this Court’s decision.  

                                                           

3 42 U.S.C. §§ 4331(b)(1), 4332(2)(C)(iv) (2013) (emphasis added); see also 42 

U.S.C. § 4331(a) (2013). 
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To dismiss this case, this Court would have to rule that: the Constitution 

does not protect citizens’ rights to the health of essential, commonly-shared, 

national natural resources like air and water; those rights only inure to citizens of 

certain states, but not all citizens of our nation; and, thus, Youth cannot state a 

viable claim for relief because their claim is “so insubstantial” to be without merit.4 

This case should not be dismissed. 

B. At the Pleading Stage, the Court Must Look to the Plain 

 Language of the Complaint 

 

 This Court should decline to affirm the district court’s dismissal based solely 

on counsel’s answer to a question at oral argument or because Youth did not fully 

brief their alleged constitutional violations at the motion to dismiss stage. See 

Government Br. 20-24. As Government admits, “[t]he well-pleaded complaint rule 

stands for the proposition that the court, in determining whether the case arises 

under federal law, will look only to the claim itself and ignore any extraneous 

material.” Wright & Miller, 13D Fed. Prac. & Proc. Juris. § 3566 (3d ed., 2013); 

Government Br. 21-22. That Youth’s counsel did not redirect the district court 

back to the plain language of the Complaint during oral argument, in response to 

                                                           

4 “Wholly insubstantial” has been defined as “obviously frivolous,” “no longer 

open to discussion,” and “devoid of merit.” Hagans v. Lavine, 415 U.S. 528, 536-

38 (1974) (quoting Bell v. Hood, 327 U.S. 678, 682 (1946) (“claims are 

constitutionally insubstantial only if the prior decisions inescapably render the 

claims frivolous; previous decisions that merely render claims of doubtful or 

questionable merit do not render them insubstantial.” (emphasis added)). 
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the court’s question about why Youth did not bring a §1983 claim, is not 

dispositive and does not constitute waiver.5 The Complaint alleges constitutional 

violations and this Court must look to the claim pled on its face, not counsel’s 

inartful answer to a question posed on a different statutory claim that Youth did not 

plead. Cf. Merrell Dow Pharm., Inc. v. Thompson, 478 U.S. 804, 810 (1986). 

 Government suggests that Youth should have fully briefed the merits of their 

constitutional rights claim, and the violations thereof, during the motion to dismiss 

stage. However, at this stage, the only question is whether Youth pled a plausible 

claim for relief under federal law, not whether they have proven it. Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009); Atherton v. Dist. of Columbia Office of Mayor, 

567 F.3d 672, 681 (D.C. Cir. 2009).  

C. If Constitutional Violations Were Pled Inadequately, Justice 

 Requires Granting Youth Leave to Amend 

 

Youth should have been granted leave to amend their Complaint pursuant to 

Federal Rule of Civil Procedure 15(a)(2). Youth Br. 2, 36. 

Both during oral argument and in their Motion for Reconsideration, Youth 

requested leave to amend. A382 (“And if this court believes it’s appropriate, we 

would like leave to amend”); A383. Thus, contrary to Government’s waiver 

                                                           

5 Government Br. 21, citing United States v. Badru, 97 F.3d 1471, 1476 (D.C. Cir. 

1996) (constitutional argument not raised until appeal of lower court convictions in 

a criminal case); United States v. David, 96 F.3d 1477, 1482 (D.C. Cir. 1996) 

(failed to raise constitutional commerce clause claim in lower court criminal 

conviction proceeding). These cases are inapposite. 
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contention, Youth challenged the failure to grant leave both before entry of final 

judgment and in the Motion for Reconsideration. A382. But cf. Government Br. 

29-30.  

Government relies on two cases to establish waiver. In the first, United 

States v. Van Smith, 530 F.3d 967, 973 (D.C. Cir. 2008), the appellant made new 

substantive arguments in his reply brief that were contradictory to the position 

taken in his opening brief, which is not the case here. Id. at 973-4; Youth Br. 36. 

In the other case, Ciralsky v. CIA, 355 F.3d 661, 674 (D.D.C. 2004), the 

defendant moved to strike the complaint, arguing it was not short and plain. The 

trial court dismissed the case without prejudice when the plaintiff refiled the same 

basic complaint and gave the plaintiff one final chance to cure the deficiency. Id. at 

664-67. Here, there was no motion to strike; no order dismissing the complaint 

without prejudice; no order permitting Youth to file an amended complaint. 

Moreover, the court in Ciralsky noted its “jurisprudential preference [is] for 

adjudication of cases on their merits rather than on the basis of formalities.” Id. at 

674 (citation omitted).  

By requesting leave to amend during oral argument, reiterating the request in 

their Motion for Reconsideration, and referencing these requests in their Opening 

Brief, Youth timely raised the issue. 
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II. Youth Have Standing  

 

Not only have Youth alleged standing, they have established standing.6 

Youth do not ask the Court to find standing because of the large threat climate 

change poses to humanity or society; while true and relevant to the merits, it is not 

the basis for their standing here. Rather, Youth assert actual and particularized 

injuries to their persons, wholly apart from the general harm of climate disruption. 

For instance, one of the Plaintiffs submitted evidence that his home, food 

source, and culture are threatened, and the carbon dioxide emissions emanating 

from the United States are substantially, if not primarily, responsible for these 

threats to his home and his way of life. As a result, this Plaintiff brings 

Government before the court for a meaningful remedy and holds Article III 

standing to walk through the courthouse doors and be heard. 

A. Standard of Review 

 

To establish Article III standing, plaintiffs must demonstrate they have 

suffered an injury in fact, their injury was caused by the challenged conduct of the 

defendant, and the requested relief is likely to redress their injury. See Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992); accord Texas v. EPA, 726 

F.3d 180, 198 (D.C. Cir. 2013).  

                                                           

6 The district court did not address standing. Government Br. 32.  
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There is no special standing test for cases involving injuries from global 

warming or human-caused climate change. Massachusetts v. EPA, 549 U.S. 497, 

519 (2007).7 “That these climate-change risks are ‘widely shared’ does not 

minimize [Plaintiffs’] interest in the outcome of this litigation.” Id. at 522. 

Standing analyses always focus on the party before the court, not the issues the 

party seeks to adjudicate. Nat’l Fed’n of Fed. Emp. v. Cheney, 883 F.2d 1038, 

1041 (D.C. Cir. 1989). 

At the pleading stage, “general factual allegations of injury resulting from 

the defendant’s conduct may suffice” and the court must “presum[e] that general 

allegations embrace those specific facts that are necessary to support the claim.” 

Lujan, 504 U.S. at 561; see Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 

94–95 (1998). However, where plaintiffs have presented evidence to supplement 

their complaint and prove their standing, the court should consider all record 

evidence before it.8 Abigail Alliance for Better Access to Developmental Drugs v. 

Eschenbach, 469 F.3d 129, 132 (D.C. Cir. 2006) (“allegations in the complaint 

supplemented by the affidavits supplied by [plaintiff]” established standing of one 

member of plaintiff organization); Warth v. Seldin, 422 U.S. 490, 501-502 (1975).  

                                                           

7 The Court’s “special solicitude” to a sovereign did not alter the Lujan standing 

test. 
8 Youth’s Complaint alleged facts supporting their standing, but as it is their 

burden to prove standing they did so before the district court and rely on that 

evidence herein. A038-50, A065-69. 
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The fundamental purpose of standing is to ensure plaintiffs have a “‘personal 

stake in the outcome’ sufficient to ‘assure that concrete adverseness which 

sharpens the presentation of issues upon which the court so largely depends for 

illumination of difficult . . . questions.’” Lujan, 504 U.S. at 583 (1992) (quoting 

Baker v. Carr, 369 U.S. 186, 204 (1962)). Youth have established redressable 

injury and, thus, standing to pursue this claim. 

B. Neither Government nor Industry Dispute the Standing Facts 

Stated in the Complaint or the Declarations Filed by Youth and 

These Facts Should Be Accepted by this Court. 

 

Both Government and Industry ignore the declarations cited in Youth’s 

Opening Brief, which establish standing, referencing only Youth’s Complaint. 

Industry Br. 25-29; Government Br. 32-43. As in Massachusetts, the evidence 

before this Court on the specific harms to Youth caused by climate change are 

undisputed. 549 U.S. at 521-23. The Court should consider this undisputed record 

evidence and need not limit itself to the pleadings. Abigail Alliance, 469 F.3d at 

132. By ignoring the specific evidence, Government and Industry have written 

arguments evasive of, and contradictory to, facts in the record. Their attempt to 

mischaracterize Youth’s particularized injuries as “general harm” should be 

rejected.  
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C. Youth have Suffered Injuries that are Concrete, Particularized, 

 and Actual or Imminent. 

 

“The harms associated with climate change are serious and well 

recognized,” including “severe and irreversible changes to natural ecosystems.” 

Massachusetts, 549 U.S. at 521–23 (finding a 10-20 centimeter sea level rise 

affecting Massachusetts’ coastal land and threatening future loss through storm 

surges, flooding events, or inundation, was a particularized injury to a landowner).  

Here, Nelson Kanuk, a member of plaintiff Kids vs. Global Warming,9 

establishes his own similar, but unique, injuries. A156-59. Nelson testified to the 

delayed onset of winter and sea ice formation and the thawing permafrost in his 

village of Kipnuk, Alaska. A156-57; see Expert Declaration of Pushker Kharecha, 

Ph.D., A161-63. Due to warmer temperatures, decreased ice, and thawing 

permafrost from local climate change, Nelson and his family are suffering from 

increased flooding events and erosion, causing them to evacuate their home, and 

sewage contamination in their village. A157-58.10 Nelson also testified to the 

                                                           

9 Kids vs. Global Warming has standing to bring suit on behalf of its members 

because Nelson has standing to sue in his own right; the interests it seeks to protect 

are germane to the organization’s purposes; and Nelson’s participation was not 

required. A156, A254; Friends of the Earth v. Laidlaw, 528 U.S. 167, 181 (2000); 

Am. Trucking Ass’ns Inc. v. Fed. Motor Carrier Safety Admin, 724 F.3d 243, 247 

(D.C. Cir. 2013), petition for cert. filed, 82 U.S.L.W. 3259 (U.S. Oct. 17, 2012) 

(13-509). 
10 Youth offer to prove that, since his declaration, Nelson’s injuries have worsened 

when riverbank collapse and flooding in 2013 led to the loss of Nelson’s family 

home. Nelson testified to this probability in his declaration and would testify to its 
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injuries climate change causes to his subsistence hunting practices, essential to his 

culture and nourishment. A157-59. These are the “personal and individual” injuries 

this Court did not find present in Center for Biological Diversity v. U.S. 

Department of the Interior, 563 F.3d 466, 478 (D.C. Cir. 2009). 

Industry and Government provide no contrary evidence to support their 

conjecture that these are strictly general environmental injuries experienced by the 

“the public generally.” Industry Br. 26-27; cf. Gladstone Realtors v. Vill. of 

Bellwood, 441 U.S. 91, 111-14 (1979). Nelson has experienced these actual, 

particularized injuries, and they worsen annually. Even if Nelson’s injuries are 

“widely shared,” the Supreme Court already rejected the argument that an 

individual cannot establish his own standing for a widely shared injury. 

Massachusetts, 549 U.S. at 522.  

Other plaintiffs have particularized actual injuries. Alec suffers from asthma, 

a condition experts say worsens with climate change. A255, A110-11, A170. He 

also has experienced the actual aesthetic and recreational loss of areas of white 

pine forest in Colorado, areas he visits, to pine beetle kill, an infestation directly 

linked to climate change. A256-57, A112, A347-48, A263; see Friends of the 

                                                                                                                                                                                           

occurrence by supplemental declaration. A158. If this Court has reservations about 

Youth’s standing, it should permit supplemental declarations. See Pub. Citizen, 

Inc. v. Nat’l Highway Traffic Safety Admin., 489 F.3d 1279, 1296–97 (D.C. Cir. 

2007) (“prudent” to seek supplemental submissions where there is a question about 

standing). 

 

USCA Case #13-5192      Document #1476176            Filed: 01/22/2014      Page 26 of 43



 
 

 

15 

 

Earth v. Laidlaw, 528 U.S. 167, 181-83 (2000) (finding standing where an area 

visited by plaintiff as a boy was allegedly polluted preventing his later return); 

Sierra Club v. Morton, 405 U.S. 727, 735 (1972). 

Because there are many more environmental injuries being inflicted on 

United States citizens, more people may suffer actual and particularized injuries 

and meet the test for Article III standing. That does not mean this Court should 

make a stricter test to deny access to justice for those harms actually suffered.  Fed. 

Elections Comm’n v. Akins, 524 U.S. 11, 24-25 (1998). If anything, it indicates the 

urgency by which courts should redress these harms. The Supreme Court stated: 

“to deny standing to persons who are in fact injured simply because many others 

are also injured, would mean that the most injurious and widespread government 

actions could be questioned by nobody.” United States v. Students Challenging 

Regulatory Agency Procedures, 412 U.S. 669, 688 (1973). 

Industry cites Massachusetts v. Mellon, 262 U.S. 447 (1923), for the 

proposition that the Court should evaluate Youth’s standing in the context of the 

claim they have brought, but the Supreme Court already rejected that notion. 

Industry Br. 27; Duke Power Co. v. Carolina Envtl. Study Grp. Inc., 438 U.S. 59, 

78-79 (1978). Unlike Mellon, this is not a taxpayer lawsuit. Finally, Industry and 

Government cite no case where an injured beneficiary of a trust was denied 

standing to bring a claim against the trustee.  

USCA Case #13-5192      Document #1476176            Filed: 01/22/2014      Page 27 of 43



 
 

 

16 

 

D. Youth’s Undisputed Injuries are Fairly Traceable to the 

 Challenged Conduct of Government 

 

In order to demonstrate the causation element, Youth have shown “it is 

substantially probable … that the challenged acts of the defendant, not of some 

absent third party, will cause the particularized injury of the plaintiff.” Ctr. for 

Biological Diversity, 563 F.3d at 478. 

The Supreme Court has already established the causal connection between 

greenhouse gas emissions and climate change, reinforced by Youth’s expert 

declarations. Massachusetts, 549 U.S. at 523; see A160-74. Youth’s experts further 

establish that the United States is the largest historic emitter of carbon dioxide with 

the greatest responsibility for causing climate change. A213-15. Government has 

known about this problem for decades and failed to act to prevent these harms. 

A217-18. 

In contrast to Massachusetts, where plaintiffs only challenged federal action 

on motor vehicle emission standards, Youth challenge the collective conduct and 

inaction of Government, not one regulatory program. Logically, if motor vehicle 

emissions are a “meaningful contribution” to Massachusetts’ injuries, the conduct 

of six federal agencies with primary authority to take action to reduce emissions 

comprehensively across the United States can also be attacked in a federal court for 

causing Youth’s injuries. Massachusetts, 549 U.S. at 523-25 (finding erroneous 
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EPA’s argument that “a small incremental step, because it is incremental, can 

never be attacked in a federal judicial forum”). Youth have come to Court seeking 

comprehensive relief because these very incremental steps have failed them.11   

 The several nuisance cases cited by Industry against private polluters are 

inapposite because the standing analysis here does not depend on the traceability of 

Youth’s injuries to individual industrial emitters. See Industry Br. 29. The harms 

alleged are caused by emissions within Government’s jurisdiction and this Court 

should apply the analysis in Massachusetts. 

E. A Favorable Decision from this Court Will Redress Youth’s 

 Imminent Injuries and Is the Only Recourse They Have for Such 

 Redress 

 

 For standing, Youth “need not show that a favorable decision will relieve 

[their] every injury.” Larson v. Valente, 456 U.S. 228, 244, n. 15 (1982). Noting 

the “enormity of the potential consequences” of climate change, the Supreme 

Court found, “[a] reduction in domestic emissions would slow the pace of global 

emissions increases, no matter what happens elsewhere.” Massachusetts, 549 U.S. 

at 525-26. Just as with Massachusetts’ attempt to compel motor vehicle emission 

standards, Youth seek to reduce the very emissions in the United States that have 

most caused their injuries and which place their future at risk. “That risk would be 

                                                           

11 Industry’s unsubstantiated conjecture about the efficacy of the United States 

reducing emissions, when other countries may not, directly conflicts with record 

evidence. A213-15, A173. But cf. Industry Br. 28. 
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reduced to some extent if petitioners received the relief they seek.” Id. at 526. 

Government emission reductions would reduce Youth’s risk of further injuries, 

while a declaration of their rights and government obligations would protect them 

from further harm by unlawful government conduct. A170-73, A271-73, A143.   

III. The Political Question Doctrine Does Not Bar the Court From Hearing 

Plaintiffs’ Constitutional Claims 

 

Only Industry argues this case is barred by the political question doctrine. 

With the understanding that the court could fashion an equitable remedy that 

would not infringe on the other branches of government, the district court did not 

take up this defense. A077 fn.5 (“to the extent that the Court, in its equitable 

discretion, may fashion a less expansive remedy, these doctrines would not be 

implicated”). The Court has authority to fashion a meaningful remedy in this case 

that does not inappropriately interfere with the political branches. 

“In general, the Judiciary has a responsibility to decide cases properly before 

it, even those it ‘would gladly avoid.’” Zivotofsky v. Clinton, 566 U.S. __; 132 

S.Ct. 1421, 1427 (2012) (quoting Cohens v. Virginia, 6 Wheat. 264, 404 (1821) 

(describing the political question doctrine as “a narrow exception to that rule.”)). 

The political question doctrine provides that rare issues are nonjusticiable because 

they have been constitutionally-reserved to the political branches of government, 
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Baker v. Carr, 369 U.S. 186, 210 (1962), not merely “because the issues have 

political implications.” INS v. Chadha, 462 U.S. 919, 943 (1983).   

Issues arising under the Public Trust Doctrine are not reserved to the 

political branches because the Doctrine implicates fundamental constitutional 

rights of individual beneficiaries and requires interpretation and enforcement by 

the judiciary. Law Professors Amicus Br. 26-28. Leaving the matter of trust 

management entirely to the political trustees would remove the essential element of 

judicial enforcement. The legislature and executive cannot be left to police 

themselves, especially where, as here, Government disavows a constitutional right 

exists. Interpreting the law and policing the political branches is the purview of the 

judiciary.12  

In its seminal Public Trust Doctrine opinion rejecting the Commonwealth’s 

political question doctrine defense, the Supreme Court of Pennsylvania recently 

held “‘[i]t is the province of the Judiciary to determine whether the Constitution or 

laws of the Commonwealth require or prohibit the performance of certain acts. 

That our role may not extend to the ultimate carrying out of those acts does not 

                                                           

12
 When a district court’s role is to interpret and apply federal law, the political 

question doctrine does not bar the court’s exercise of jurisdiction. See Gross v. 

German Found. Indus. Initiative, 456 F.3d 363, 377 (3d Cir. 2006); Ungar v. 

Palestine Liberation Org., 402 F.3d 274, 280-81 (1st Cir. 2005); Canadian Lumber 

Trade Alliance v. United States, 425 F. Supp. 2d 1321, 1354-57 (Ct. Int. Trade 

2006), aff’d in part, vacated in part, and remanded, 517 F.3d 1319 (Fed. Cir. 

2008). 
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reflect upon our capacity to determine the requirements of the law.’” Robinson 

Twp., 2013 WL 6687290 *13 (citations omitted, emphasis added). To apply 

constitutional provisions to Youth’s public trust claim and determine whether the 

Constitution has been violated is squarely within judicial authority. Marbury v. 

Madison, 5 U.S. (1 Cranch) 137, 165-70 (1803) (ruling where individual rights 

were at stake there never could be political questions). To shirk this responsibility 

would upset the balance of power between the three branches of government.13 

As remedial relief, the Complaint requests eleven declarations of law and 

fact and five elements of injunctive relief, and “such other and further relief as the 

Court deems just and proper.” A071-73. Courts cannot always provide a complete 

remedy to make plaintiffs whole, but courts play an invaluable role in vindicating 

rights.14 A court need not be able to grant all relief requested by a plaintiff in order 

to present a justiciable claim. See Alperin v. Vatican Bank, 410 F.3d 532, 538, 539 

(9th Cir. 2005). A declaration of Youth’s constitutional rights would guide 

Government’s actions in important ways. The declarations of fact, following 

review on the merits on whether the trust resource is substantially impaired and 

                                                           

13 Alexander Hamilton, Federalist No. 78 (June 14, 1788) (“The interpretation of 

the laws is the proper and peculiar province of the courts.”); See Robinson Twp., 

2013 WL 6687290, *13 (citing James Madison, Federalist No. 48). 
14 Desegregation happened not by one case, but through a series of thoughtful 

declaratory, injunctive, and equitable judicial orders. See e.g., Brown v. Bd. of 

Educ., 347 U.S. 483 (1954); Gomillion v. Lightfoot, 364 U.S. 339, 345, 347 (1960) 

(holding the political question doctrine inapplicable where the allegations, if true, 

would violate a federally protected right). 
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threatens Youth’s life, liberty, and property rights, would also help cabin 

Government’s management of trust assets. It is the prerogative of the Court to deny 

certain relief it deems inequitable or beyond its authority, but not to deny access to 

the court where fundamental rights are at stake.  

The political question doctrine should remain limited to the specific areas 

where the Supreme Court and this Court have invoked it: the republican form of 

government clause and the electoral process;15 Congress’s ability to regulate its 

internal processes;16 the process of ratifying constitutional amendments;17 the 

impeachment process;18 and foreign affairs.19  

As set forth below, the three Baker factors argued by Industry are all 

resolved in Youth’s favor. Industry Br. 19-25. 

 

                                                           

15 See e.g., Luther v. Borden, 48 U.S. 1 (1849). 
16 See e.g., Powell v. McCormack, 395 U.S. 486 (1969). 
17 See e.g., Coleman v. Miller, 307 U.S. 433 (1939). 
18 See e.g., Nixon v. United States, 506 U.S. 224 (1993). 
19 See e.g., Missouri v. Holland, 252 U.S. 416, 433 (1920); See also Baker v. Carr, 

369 U.S. at 211; El-Shifa Co. v. United States, 607 F.3d 836, 841 (D.C. Cir. 2010). 

This Court has said claims based on personal rights “are justiciable, even if they 

implicate foreign policy decisions.” Comm. of United States Citizens Living in 

Nicaragua v. Reagan, 859 F.2d 929, 935 (D.C. Cir. 1988); see Ramirez del 

Arellano v. Weinberger, 745 F.2d 1500, 1515 (D.C. Cir. 1984) (en banc), cert. 

granted, judgment vacated, 471 U.S. 1113 (1985); Louis Henkin, Is There a 

Political Question Doctrine?, 85 Yale L. J. 597 (1976) (arguing against courts 

finding issues concerning foreign policy to be a political question). 
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A. The Constitution Does Not Preclude this Court Either From 

Deciding Whether Government Violated the Constitution or 

From Ordering Relief 

 

The first Baker factor is whether there is a textually demonstrable 

constitutional commitment of the specific issue to be decided to a coordinate 

political department. Baker, 369 U.S. at 217. The factor is not whether Congress 

and the Executive are charged with regulating natural resources (Industry Br. 20), 

a test that would make all regulatory decisions over natural resources made by 

Government exempt from judicial review. The Constitution does not commit to the 

legislature or the executive branch exclusive authority over public trust resources 

like the atmosphere.  

To argue the Constitution textually prohibits the Court from hearing Youth’s 

case, Industry mischaracterizes Youth’s requested relief as asking “the district 

court to direct agencies of the Executive Branch to promulgate specific 

regulations” and “to control or supervise the internal operations of agencies.” 

Industry Br. 19-20. Youth request no such thing. By the plain language of their 

Complaint, Youth seek to enjoin Government to: “take [unspecified] action” 

consistent with their capacity and duty to reduce emissions at levels protective of 

the atmospheric resource (¶2a); “take all necessary actions” to reduce carbon 

dioxide emissions by levels science deems necessary (¶2b); “prepare an annual 

GHG accounting” (¶2c); “prepare an annual carbon budget” (¶2d); and “prepare a 
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[single coordinated] climate recovery plan” calibrated to the science of restoring 

the trust asset (¶2e).20 A072-73. Youth seek the district court’s ongoing jurisdiction 

only to “enforce[e] and effectuat[e] this Court’s order.” Id. ¶5. These requests 

typify relief commonly ordered by courts, leaving Government discretion to fill in 

the precise actions within its lawful parameters.21  

B. There Are Judicially Discoverable and Manageable Standards 

 Under Due Process, Equal Protection, and Public Trust Doctrine 

 Case Law  

 

Under the second Baker factor, the focus is “not whether the case is 

unmanageable in the sense of being large, complicated or otherwise difficult to 

tackle from a logistical standpoint. Rather, courts must ask whether they have the 

legal tools to reach a ruling that is ‘principled, rational, and based upon reasoned 

distinctions.’” See Alperin, 410 F.3d at 547. 

Given the ancient origins of the Public Trust Doctrine, the more than 100 

years of American jurisprudence construing and applying the Doctrine, the general 

applicability of trust law to natural resources, and the availability of a clear 

                                                           

20 Youth seek one coordinated Government plan, not six. Industry Br. 20; A039-40.   
21 See Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., No. CV-01-00640-RE, 

2011 WL 3322793, *11-12 (D. Or. Aug. 2, 2011) (maintaining injunction against 

federal agencies and ordering 2014 plan to protect salmon); see also Nat’l Wildlife 

Fed’n v. Nat’l Marine Fisheries Serv., 524 F.3d 917, 919, 923 (9th Cir. 2008) 

(describing more than two decades of “salmon war” litigation and ongoing judicial 

oversight; ordering federal agencies to present a defensible program for saving 

salmon in the Northwest).   
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scientific standard necessary to protect the atmosphere, there are judicially 

discoverable and manageable standards which the district court can apply to 

resolve Youth’s claims, just as a court routinely evaluates claims of due process 

and equal protection violations. 22 

Indeed, the Pennsylvania Supreme Court rejected this Baker factor, finding 

that public trust language “offer[s] . . . the type of judicially discoverable and 

manageable standards by which courts are able to measure and resolve the parties’ 

dispute without overstepping the Judiciary’s own constitutional bounds.” Robinson 

Twp., 2013 WL 6687290, *15. “Courts are equipped and obliged to weigh parties’ 

competing evidence and arguments, and to issue reasoned decisions regarding 

constitutional compliance by the other branches of government.” Robinson Twp., 

2013 WL 6687290, *34. In a public trust case, the benchmark for decision is the 

purpose of the doctrine “to be a bulwark against actual or likely degradation” of 

trust resources. Id. at *34, *38, *57; see Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 

453 (1892) (No “substantial impairment of the public trust” allowed).  

 The court has authority to delineate trust resources, determine whether they 

are substantially impaired, and/or order Government to provide that analysis and 

                                                           

22 Notably, Industry does not argue that Youth’s declaratory relief requests are 

textually prohibited. A071-72. Industry takes issue only with injunctive relief, 

albeit misstated in their brief. Industry Br. 19-20. 
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accounting of the trust asset.23 Ultimately, the Public Trust Doctrine acts as a floor 

against substantial impairment of trust assets, but does not prevent Government’s 

discretion to consider other concerns consistent therewith. None of the myriad 

interests implicated by regulation of carbon emissions eviscerate judicially 

manageable standards for determining if beneficiaries’ rights have been infringed 

by the trustee. 

C. Judicial Respect of Other Branches cannot be Interpreted as 

 Allowing Other Branches to Eviscerate Constitutional Protections 

 

Under Baker, a claim is nonjusticiable where it is “impossible” to undertake 

“independent resolution without expressing lack of the respect due coordinate 

branches of government.” 369 U.S. at 217; see In re Methyl Tertiary Butyl Ether 

Prods. Liab. Litig., 438 F. Supp. 2d 291, 298 (S.D.N.Y. 2006) (explaining the high 

standard and its limited application). 

The Supreme Court has repeatedly rejected the view that these thresholds are 

met whenever a court is called upon to resolve the constitutionality or propriety of 

the act of another branch of Government. See United States v. Munoz-Flores, 495 

U.S. 385, 390-91 (1990); Powell v. McCormack, 395 U.S. 486, 548, 549 (1969). A 

                                                           

23 The relief of contributory damages between two private parties in a complex 

antitrust suit with conspiracy, as sought in Tex. Indus., Inc. v. Radcliff Materials, 

Inc., 451 U.S. 630, 647 (1981), is vastly different than the standard relief sought 

here. Industry Br. at 23. However, Radcliff illustrates that the Supreme Court will 

look to statutory and common law to discern a basis for requested relief. Id. 
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court may not refuse to adjudicate a dispute merely because a decision “may have 

significant political overtones” or affect “the conduct of this Nation’s foreign 

relations.” Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 230 (1986).   

That it is ostensibly the policy of the United States to stop human-made 

climate change does not create a nonjusticiable political question. Youth agree 

Congress has committed, through ratification of the UNFCCC Treaty and other 

legislation, to protect the atmospheric resource and future generations from the 

harm caused by greenhouse gas emissions. See Industry Br. 23, fn.11, 24; United 

Nations Framework Convention on Climate Change (UNFCCC), adopted May 9, 

1992, 1771 U.N.T.S. 107, S. Treaty Doc. No. 102-38 (1992).  However, 

Government has not actually implemented said policy and Congress has not stated 

any unified policy on greenhouse gas emissions or provided a statutory remedy for 

Youth. Ironically, it is Government that lacks respect for its own “policies,” but 

that lack of respect does not a political question make.24 

Even if the EPA is “best suited” to primarily regulate carbon emissions, as 

Industry argues, it is a defendant properly before this Court. Industry Br. 23. 

However, Youth’s request for relief is broader than what EPA can do under its 

                                                           

24 Industry points to one request for relief (A072, ¶1k) as implicating foreign 

relations justiciability concerns. If the Court agreed, that request could be stricken, 

but the remainder of Youth’s requested relief pertains to declaring constitutional 

rights and obligations, and injunctive relief to achieve domestic emissions 

accountings, budgeting, and reductions.  
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singular regulatory authority; the relief also implicates other agencies’ authority, 

and extends beyond the parameters of the Clean Air Act. See A036, A038-40, 

A047-50. 

Further, Industry relies on Gilligan v. Morgan, 413 U.S. 1, 5-8 (1973) (Br. 

24). The facts there are easily distinguishable: there was no threatened unlawful 

action and plaintiffs asked the court to assume regulatory jurisdiction over the 

Ohio National Guard.  Industry also relies on two public nuisance cases. The first, 

Comer v. Murphy Oil USA, Inc., 839 F.Supp.2d 849 (S.D. Miss. 2012), is 

dissimilar because it called upon the court to assess the reasonableness of emission 

levels by private parties, where no national standards existed. Id. at 864-65. The 

second, Native Village of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 858 (9th 

Cir. 2012), was affirmed on displacement, not political question, grounds. 

This Court should not decline to resolve this constitutional controversy 

because the question is difficult or the consequences weighty. The exercise of such 

authority is among the “gravest and most delicate dut[ies] that this Court is called 

on to perform,” Blodgett v. Holden, 275 U.S. 142, 148 (1927) (Holmes, J., 

concurring), but it is the role assigned to courts by the Constitution. The issue of 

whether Government violated Youth’s constitutional rights is not a political 

question but is an “interpretation and determination [that] is the essence of judicial 

duty.” Nat’l Treasury Emps. Union v. Nixon, 492 F.2d 587, 603 (D.C. Cir. 1974). 
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IV. Youth’s Constitutional Public Trust Claim is Not Subject to Statutory 

Displacement 

 

Because Youth’s public trust claim is rooted in the Constitution, it 

supersedes statutory law and cannot be displaced. Industry argues that, even if the 

Public Trust Doctrine is grounded in constitutional law, it is displaced by the Clean 

Air Act. Industry Br. 16. Industry relies solely on dissimilar case law related to 

Bivens damage claims against federal officials. Bivens v. Six Unknown Named 

Agents, 403 U.S. 388 (1971); Carlson v. Green, 446 U.S. 14, 18-19, 23 (1980) (the 

Federal Tort Claims Act (“FTCA”) did not displace a Bivens claim for damages 

because the FTCA was not a sufficient protector of constitutional rights and there 

was no congressional mandate for the FTCA to operate as the exclusive remedy).25   

Even if a constitutional public trust claim could be displaced under the 

Carlson test, there are no “special factors counseling hesitation in the absence of 

affirmative action by Congress.” Id. at 20. Nor is there an “equally effective” 

statutory remedy that Congress “explicitly declared to be a substitute for recovery 

directly under the Constitution” to defeat Youth’s claim. Id. The Clean Air Act 

alone is not an “effective remedy” to address climate change, and Congress has not 
                                                           

25
 The other cases cited by Industry are easily distinguishable: Hui v. Castaneda, 

559 U.S. 799, 805 (2010) (the statute at issue stated that the remedy “shall be 

exclusive of any other civil action or proceeding”); U.S. v. Standard Oil Co. of 

Cal., 322 U.S. 301 (1947) (no constitutional claim raised); Bush v. Lucas, 462 U.S. 

367, 368 (1983) (declined to provide a non-statutory remedy for First Amendment 

damages claim because there was a statutory remedy providing for identical 

damages). Here, the Clean Air Act does not provide the remedy Youth seek. 
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explicitly declared the Clean Air Act as a substitution for constitutional claims 

seeking to protect the Public Trust rights of citizens. Further, federal courts have 

“the authority to choose among judicial remedies in order to vindicate 

constitutional rights.” Bush, 462 U.S. at 374.   

CONCLUSION 

This is a constitutional case of first impression. Constitutional interpretation 

is an evolutionary process. Roper v. Simmons, 543 U.S. 551, 587 (2005) (Stevens, 

J., concurring). Some of the Supreme Court’s greatest decisions happened because 

the Court interpreted the Constitution as a living document, capable of adapting to 

changing times. See, e.g., United States v. Windsor, 133 S. Ct. 2675 (2013); 

Gideon v. Wainwright, 372 U.S. 335 (1963); W. Va. Bd. of Educ. v. Barnette, 319 

U.S. 624 (1943). This Court should reverse the order of the district court and hold  

Youth may bring a claim under the Constitution to vindicate their rights as 

beneficiaries of the Public Trust.  

Respectfully submitted, 

 

Date: January 22, 2014      /s/ Philip L Gregory  

PHILIP L. GREGORY 

Cotchett, Pitre & McCarthy, LLP 

 

Counsel for Youth Appellants  
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