
15-2225 
 
 

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT 

____________________ 
 

STATE OF NORTH CAROLINA, 
 

Plaintiff-Appellant, 
 

v.  
 

ALCOA POWER GENERATING, INC., 
 

Defendant-Appellee. 
_______________________ 

 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

EASTERN DISTRICT OF NORTH CAROLINA, WESTERN DIVISION 
 

 
BRIEF OF AMICI CURIAE LAW PROFESSORS IN  

SUPPORT OF PLAINTIFF-APPELLANT’S APPEAL  
SEEKING VACATION AND REMAND  

            
 
 
Patrick C. McGinley 
Attorney at Law 
737 South Hills Drive 
Morgantown, WV 26501 
pmcginley@igc.org 
Phone: 304-552-2631 
Fax: 304-292-9822 
 

 
 
 



 i 

TABLE OF CONTENTS 
 

Page 
 
TABLE OF CONTENTS …………………………………………………………..i 
 
TABLE OF AUTHORITIES ………………………………………………………ii 
 
IDENTITY, INTEREST & SOURCE OF AUTHORITY FOR  
AMICI CURIAE TO FILE THIS BRIEF …………………………………………..1 
 
SUMMARY OF ARGUMENT ……………………………………………………2 
 
ARGUMENT ………………………………………………………………………5 

I. The Public Trust Doctrine and Its Role in Modern Jurisprudence ………….5 
 

II. The State of North Carolina Cannot Alienate the Trust Res—in  
This Case the Yadkin River—Through Action or Inaction ……………….11 

 
III. The Public Trust Relationship Between the Original 13 States,  

the Federal Sovereign, and Later Admitted States ………..……………….14 
 

IV. North Carolina’s Navigability Test Applies To Determine Title 
to the Beds and Banks of the Yadkin River ……………………………….17 
 

CONCLUSION …………………………………………………………………..18 
 
CERTIFICATE OF COMPLIANCE 
 
CERTIFICATE OF FILING AND SERVICE 

 
 
 
 
 
 
 
 



 ii 

 TABLE OF AUTHORITIES 
 

Page(s) 
CASES 
 
Ariz. Ctr. for Law in the Pub. Interest v. Hassell, 837 P.2d 158  
(Ariz. Ct. App. 1991) ………………………………………………………5, 12, 14 
 
Arnold v. Mundy, 6 N.J.L. 1 (N.J. 1821) …………………………………..………7 
 
Bolling v. Sharpe, 347 U.S. 497 (1954) …………………………………………..16 
 
City of Milwaukee v. State, 214 N.W. 820 (Wis. 1927) ………………………….18 
 
Ctr. for Biological Diversity v. FPL, 166 Cal. App. 4th 1349 (2008) ……………10 
 
Driscoll v. Corbett, 620 Pa. 494 (2013) …………………………………………...9 
 
Geer v. Connecticut, 161 U.S. 519 (1896) …………………………………...5, 7, 9 
 
Gwathmey v. State, 464 S.E.2d 674 (N.C. 1995) ………………………………...18 
 
Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261 (1997) ……………………15 
 
Illinois Central R.R. v. Illinois, 146 U.S. 387 (1892) ………………………..passim 
 
In re Water Use Permit Applications, 9 P.3d 409 (Haw. 2000) ………………….10 
 
Martin v. Waddell’s Lessee, 41 U.S. 367 (1842) ………………………………7, 11 
 
Massachusetts v. New York, 271 U.S. 65 (1926) …………………………………17 
 
Nat’l Audubon Soc’y v. Superior Ct. of Alpine Cnty.,  
658 P.2d 709 (Cal. 1983) ……..……………………………………………9, 10, 14 
 
Nat’l Labor Relations Bd. v. Canning (NLRB), 134 S. Ct. 2550 (2014) …………13 
 
Newton v. Mahoning County Commissioners, 100 U.S. 548 (1879) ……………..12 
 
Nies v. Town of Emerald Isle, 780 S.E. 2d 187 (N.C. Ct. App. 2015) …………...10 



 iii 

 
Oregon v. Corvallis Sand & Gravel Co., 429 U.S. 363 (1977) …………………..16 
 
Pollard v. Hagan, 44 U.S. 212 (1845) ……………………………………10, 15, 17 
 
PPL Montana v. Montana, 132 S. Ct. 1215 (2012) ………………………..4, 16, 17 
 
Robinson Twp. v. Pennsylvania, 623 Pa. 564 (2013) ………………………..passim 
 
Sansotta v. Town of Nags Head, 724 F.3d 533 (4th Cir. 2013) …………………..11 
 
Shively v. Bowlby, 152 U.S. 1 (1894) ………………………………………...12, 15 
 
State v. Twiford, 48 S.E. 586 (N.C. 1904) ………………………………………..18 
 
State ex rel. Rohrer v. Credle, 369 S.E.2d 825 (N.C. 1988) ………………………9 
 
Swan Island Club, Inc. v. White, 114 F. Supp. 95 (E.D.N.C. 1953)  
aff’d, Swan Island Club, Inc. v. Yarbrough, 209 F.2d 698 (4th Cir. 1954) .……...17 
 
United States v. 1.58 Acres of Land, 523 F. Supp. 120 (D. Mass. 1981)…………..8 

United States v. Beebe, 127 U.S. 338 (1888) …………………………………….16 

United States v. California, 332 U.S. 19 (1947) ……………………………...14, 16 

United States v. Causby, 328 U.S. 256 (1946) …………………………………...16 

CONSTITUTIONAL PROVISIONS 
 
N.C. Const., Art. I, § 1 ……………………………………………………………..9 
 
N.C. Const., Art. I, §36 …………………………………………………………….9 
 
N.C. Const., Art. XIV, § 5 …………………………………………………………9 
 
Pa. Const., Art. I, § 25 ……………………………………………………………..8 
 
Pa. Const., Art. I, § 27 ……………………………………………………………..8 
 



 iv 

STATUTES 
 
An Act for the Admission of Oregon into the Union, 11 Stat 383,  
ch 33 (1859) ………………………………………………………………………17 
 
RULES 
 
Fed. R. App. P. 29(c)(5) …………………………………………………………...1 
 
OTHER AUTHORITIES  
 
David C. Slade, Putting The Public Trust Doctrine To Work (1990) ..………16, 17 
 
George G. Bogert, et al., Bogert’s Trusts and Trustees, § 582 (2011) …………...18 
 
Gerald Torres & Nathan Bellinger, The Public Trust: The Law’s DNA,  
4 Wake Forest J. L. & Pol’y, 281 (2014) ……………………………………...5, 13  
 
Harrison C. Dunning, Waters Subject to the Public Right, in 2 Waters  
and Water Rights § 32.03 (Amy L. Kelley ed., 3d ed. 2014) ……………………18 
 
J. Inst. 2.1.1. (T Sandars trans, 4th ed., 1867) ……………………………………..6 
 
Michael C. Blumm & Lynn S. Schaffer, The Federal Public Trust  
Doctrine: Misinterpreting Justice Kennedy and Illinois Central Railroad,  
45 Envtl. L. 399 (2015) …………………………………………………………..15 
 
Michael C. Blumm & Mary Christina Wood, Public Trust Doctrine in 
Environmental and Natural Resources Law (2d ed. 2015) ………………………..6 

 

 

 

 

 

 



 1 

IDENTITY, INTEREST & SOURCE OF AUTHORITY  
FOR AMICI CURIAE’S TO FILE THIS BRIEF1 

 
Law professors and scholars from across the United States respectfully apply 

to appear before the Court of Appeals as amici curiae.  Law professors have 

dedicated their careers to teaching and writing about environmental, property, 

public lands law, and constitutional law, as well as the public trust doctrine.  These 

law professors include some of the most respected and accomplished scholars in 

these areas.  Law professors have researched and written prolifically on the origins 

and scope of the public trust doctrine and its role in environmental law.  Many 

have authored books and other writings on the public trust doctrine, public lands 

and waters, and natural resources.  Together, this group of professors has decades 

of experience teaching in a variety of legal and scientific fields.  These law 

professors have an abiding interest in informing the Court about the role of the 

public trust doctrine concerning sovereign legal obligations to protect vital natural 

resources, including the Yadkin River.   

MICHAEL C. BLUMM, Jeffrey Bain Faculty Scholar and Professor of Law, 
Lewis & Clark Law School, Portland, OR 

MARY CHRISTINA WOOD, Philip H. Knight Professor of Law, University of 
Oregon School of Law, Eugene, OR 

                                                
1 Pursuant to Rule 29(c)(5), undersigned counsel state that no counsel for a party 
authored this brief in whole or in part, and that no person other than amici curiae 
or its counsel made a monetary contribution to this brief’s preparation or 
submission. 
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PATRICK C. MCGINLEY, Judge Charles H. Haden II Professor of Law, West 
Virginia University College of Law, Morgantown, WV 

RACHAEL PASCHAL OSBORN, Adjunct Professor, Gonzaga University School 
of Law, Spokane, WA	
 
PATRICK PARENTEAU, Professor of Law and Senior Counsel for 
Environmental and Natural Resources Law Clinic, Vermont Law School, South 
Royalton, VT 

ZYGMUNT J.B. PLATER, Professor of Law, Boston College Law School, 
Boston, MA 

WILLIAM RODGERS, Emeritus Stimson Bullitt Professor of Law, University of 
Washington School of Law, Seattle, WA 

GERALD TORRES, Jane M.G. Foster Professor of Law, Cornell Law School, 
Ithaca, NY 

All parties have consented to this brief’s filing. 

SUMMARY OF ARGUMENT 

The district court initially viewed this case as one about the competing 

interests of clean water and affordable power for the present generation of North 

Carolinians, and later as a matter of a private company’s consistent efforts to 

secure itself as the sole owner of 45 miles of the Yadkin riverbed, in light of the 

court’s view that the State had slept on its rights to challenge Alcoa’s ownership 

assertions.  However, there is a larger framework of analysis—largely and 

erroneously ignored by the court below—which bears consideration by this Court 

because it implicates the heart of sovereignty, citizenship, and fundamental legal 

rights of the public.  
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Citizens of North Carolina, both present and future, are beneficiaries of the 

long-established public trust doctrine that protects essential natural resources, the 

res of the trust, from private alienation.  The doctrine recognizes that citizens are 

owed a fiduciary duty of care by the State of North Carolina to protect the trust res.  

This sovereign public trust obligation by its terms is owed not just to the present 

generation, but to future generations who will one day need access to the Yadkin’s 

clean flowing water as part of the res at issue in this case.   

Those citizen beneficiaries cannot be penalized and deprived of their trust 

resources if the state trustee may have in the past mismanaged the trust asset or 

“slept on its rights.”  On the contrary, public trust resources may not be alienated to 

private ownership unless by an explicit process under applicable trust law.  

Otherwise, public trust resources must be left substantially unimpaired for later 

generations of citizen beneficiaries.  Even where trustees willfully violate their 

fiduciary obligations by improperly disposing of trust property, such dispositions 

of an irreplaceable res are properly rescinded by the courts, as in the U.S. Supreme 

Court’s iconic decision in the Illinois Central R.R. v. Illinois case, in order to 

protect the class of citizen beneficiaries.  146 U.S. 387 (1892).  These public trust 

rights of citizens and obligations of the sovereign trustee exist whether or not 

North Carolina is the title owner of the Yadkin riverbed—under established public 
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trust doctrine, this fiduciary obligation applies even where the state trustee does not 

hold express title to the res. 

Moreover, the timing of North Carolina’s sovereignty as a colonial state is 

directly related to both its sovereign public trust obligation as well as to the 

determination of its ownership in the beds and banks of navigable rivers.  The 

equal footing doctrine analysis in PPL Montana v. Montana, 132 S. Ct. 1215 

(2012), and the related federal navigability-for-title test are irrelevant to the present 

case because North Carolina did not receive its territory or its riverbeds from an 

Act of Congress, but received them from the English Crown as a colonial state.   

Similarly, North Carolina became a sovereign public trustee before the 

United States was formed or the Constitution ratified.  Today it remains trustee 

over vital trust resources, including the Yadkin River.  Because North Carolina is 

one of the thirteen original states, it is the state’s navigability test that should apply 

to determine whether the Yadkin was navigable.  Notwithstanding whether the 

Yadkin’s submerged riverbed is under navigable or non-navigable waters, the 

public trust doctrine applies to this river segment.  Accordingly, this Court should 

address the implications of the public trust doctrine independently of any 

determination as to the Yadkin’s navigability. 
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Amici curiae address the public trust legal framework and the important 

overarching legal history of the sovereign federal government and the original 

thirteen sovereign states vis-à-vis later-admitted states. 

ARGUMENT 
 

I. The Public Trust Doctrine and Its Role in Modern Jurisprudence 
 

The public trust doctrine requires government to hold vital natural resources 

in trust for the public beneficiaries, both present and future generations.2  The 

doctrine protects reserved, inalienable property rights held by the public in crucial 

resources from monopolization and/or destruction by private interests.  The 

doctrine gives force to the plain expectation—central to the purpose of organized 

government—that natural resources essential for survival will remain abundant, 

justly distributed, and bequeathed to future generations.  See, e.g, Gerald Torres & 

Nathan Bellinger, The Public Trust: The Law’s DNA, 4 Wake Forest J. L. & Pol’y, 

281, 283 (2014) (“[O]ne central purpose of government is to protect the essential 

natural resources that enable our society to function, evolve, and reproduce for 

                                                
2 Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 455 (1892); Geer v. Connecticut, 161 U.S. 
519, 525-29 (1896) (detailing ancient and English common law principles of 
sovereign trust ownership of air, water, sea, shores, and wildlife and stating: “[T]he 
power or control pledged in the State, resulting from this common ownership, is to 
be exercised, like all other powers of government, as a trust for the benefit of the 
people.”); see Ariz. Ctr. for Law in the Pub. Interest v. Hassell, 837 P.2d 158, 169 
(Ariz. Ct. App. 1991) (“The beneficiaries of the public trust are not just present 
generations but those to come”). 



 6 

future generations.”). 

The public trust is distinct from the police power as a source of authority and 

duty incumbent on the government.  As a property-based counterweight to 

government’s discretionary police power, the trust secures the people’s rights to a 

sustained natural public endowment.  The principle has been affirmed by the 

Supreme Court of the United States many times as well as by constitutions and 

statutes in the U.S. and across the world.3  American courts routinely recognize the 

ancient origins of the public trust, tracing it to the beginnings of human civilization 

and ancient legal systems.  The essential public rights that infuse the trust were 

expressed in the Institutes of Justinian, which declared:  “By the law of nature 

these things are common to all mankind — the air, running water, the sea, and 

consequently the shores of the sea.”4  

The trust is rooted in the original social contract that citizens make with their 

governments.  Robinson Twp. v. Pennsylvania, 623 Pa. 564, 640 (2013) (plurality 

opinion).  The underlying assumption of the public trust doctrine is that citizens 

reserve public ownership of crucial resources as a perpetual trust to sustain 

themselves and future generations.  Such reserved public property rights to crucial 

resources are fundamental to the democratic understandings underlying all 
                                                
3 See Michael C. Blumm & Mary Christina Wood, Public Trust Doctrine in 
Environmental and Natural Resources Law (2d ed. 2015) (compiling cases from 
the U.S. and worldwide). 
4 J. Inst. 2.1.1. (T Sandars trans, 4th ed., 1867). 
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government authority.  Courts have recognized that privatization of essential 

resources “would be a grievance which never could be long borne by a free 

people.”  Martin v. Waddell’s Lessee, 41 U.S. 367, 420 (1842); Ill. Cent. R.R., 146 

U.S. at 456 (citing Arnold v. Mundy, 6 N.J.L. 1, 78 (N.J. 1821)).  

In the seminal public trust case, Illinois Central R.R. v. Illinois, the Supreme 

Court confronted a conveyance of Lake Michigan’s shoreline to a private railroad 

company by virtue of a law enacted by the Illinois legislature.  146 U.S. 387 

(1892).  The Court found that the legislature had no authority to make such a 

conveyance, because the lands were held in public trust; accordingly, the railroad’s 

title was held invalid.  A contrary rule, the Court noted, would “place every harbor 

in the country at the mercy of a majority of the legislature of the state in which the 

harbor is situated.”  Id. at 455.  The Court made clear the trust’s limitation on 

legislatures:     

The legislature could not give away nor sell the discretion of its successors 
in respect to matters, the government of which, from the very nature of 
things, must vary with varying circumstances.  The legislation, which may 
be needed one day for the harbor, may be different from the legislation that 
may be required at another day.  Every legislature must, at the time of its 
existence, exercise the power of the State in the execution of the trust 
devolved upon it.   
 

Id. at 460.  

The public trust is characteristically explained as an attribute of sovereignty 

that government cannot shed.  See, e.g., Geer, 161 U.S. at 527 (describing the 
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sovereign trust over wildlife resources as an “attribute of government”).  As the 

Illinois Central Court declared, “[t]he state can no more abdicate its trust over 

property in which the whole people are interested . . . than it can abdicate its police 

powers in the administration of government . . . .”  Ill. Cent. R.R., 146 U.S. at 453-

60.  One federal district court noted: “The trust is of such a nature that it can be 

held only by the sovereign, and can only be destroyed by the destruction of the 

sovereign.”  United States v. 1.58 Acres of Land, 523 F. Supp. 120, 124 (D. Mass. 

1981). 

A 2013 landmark opinion by the Pennsylvania Supreme Court described the 

trust as embodying the “inherent and indefeasible” rights of citizens reserved 

though their social contract with government.  Robinson Twp., 623 Pa. at 642 

(plurality opinion); see also id. at 640 (describing such rights as “of such ‘general, 

great and essential’ quality as to be ensconced as ‘inviolate.’” (quoting Pa. Const., 

Art. I, § 25)).  Although the Pennsylvania Constitution, similar to the North 

Carolina Constitution, contains a specific provision setting forth the public trust 

(Pa. Const., Art I, § 27), the Robinson court made clear that the Environmental 

Rights Amendment did not create new rights, but instead enumerated pre-existing 

rights that the people had reserved to themselves in creating government.5  The 

                                                
5 Robinson Twp., 623 Pa. at 642 (“Among the inherent rights of the people of 
Pennsylvania are those enumerated in Section 27 . . . .”); id. at 1016 n.36 (“‘[T]he 
concept that certain rights are inherent to mankind, and thus are secured rather than 
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same reserved rights of citizens are recognized by the North Carolina Constitution.  

Article I, § 1 (recognizing inalienable rights), § 36 (recognizing reserved rights); 

Article XIV, § 5 (preserving common heritage of state resources); State ex rel. 

Rohrer v. Credle, 369 S.E.2d 825, 831 (N.C. 1988) (The North Carolina Supreme 

Court has stated that the “state constitution mandates the conservation and 

protection of public lands and waters for the benefit of the public.”).  

As scores of courts have recognized, the sovereign fiduciary duty to protect 

the public’s crucial assets from irrevocable damage remains the sine qua non of the 

public trust.  See, e.g., Geer, 161 U.S. at 534 (“[I]t is the duty of the legislature to 

enact such laws as will best preserve the subject of the trust, and secure its 

beneficial use in the future to the people of the state.”); Robinson Twp., 623 Pa. at 

656 (“As trustee, the [government] has a duty to refrain from permitting or 

encouraging the degradation, diminution, or depletion of public natural resources, 

whether such degradation, diminution, or depletion would occur through direct 

state action or indirectly, e.g. because of the state’s failure to restrain the actions of 

private parties”); Nat’l Audubon Soc’y v. Superior Ct. of Alpine Cnty., 658 P.2d 

709, 724 (Cal. 1983) (describing the public trust as “an affirmation of the duty of 

                                                                                                                                                       
bestowed by the Constitution, has a long pedigree in Pennsylvania that goes back 
at least to the founding of the Republic.’” (quoting Driscoll v. Corbett, 620 Pa. 
494, 511 (2013))).  



 10 

the state to protect the people’s common heritage of streams, lakes, marshlands and 

tidelands”). 

Numerous courts have also explained that the public trust doctrine is not 

limited to the beds and banks of navigable waters and tidelands, though the early 

applications of the doctrine concerned those resources.  See Ctr. for Biological 

Diversity v. FPL, 166 Cal. App. 4th 1349, 1360 (2008) (“Whatever the doctrine 

may have meant in Roman law, in medieval continental Europe, or in English law, 

the courts in this country have treated the public trust largely as a public property 

right of access to certain public trust natural resources for various public 

purposes.”); Nies v. Town of Emerald Isle, 780 S.E. 2d 187, 196-97 (N.C. Ct. App. 

2015) (dry sand beaches subject to the public trust doctrine in North Carolina); 

Nat’l Audubon Soc’y, 658 P.2d at 721, 732 (public trust protects non-navigable 

tributaries that flow into navigable waters and the public uses of trust resources 

including recreation, scenery, and ecological uses); In re Water Use Permit 

Applications, 9 P.3d 409, 445 (Haw. 2000) (groundwater part of public trust); 

Robinson Twp., 623 Pa. at 642 (surface and groundwater part of public trust). 

Thus, the reasoning that provided the basis for the Supreme Court to defeat a 

federal grant of submersible lands to a private party in Pollard v. Hagan, 44 U.S. 

212 (1845), and a half-century later, to reject a state grant of submersible lands to a 

railroad in Illinois Central, still applies today.  Commonly shared resources vital to 



 11 

the public cannot be alienated into private ownership.  These resources must be 

reserved for the people in trust for current and future generations.   

II. The State of North Carolina Cannot Alienate the Trust Res—in This 
Case the Yadkin River—Through Action or Inaction.	

North Carolina’s public trust doctrine is an inalienable attribute of its 

sovereignty that protects inherent rights in present and future citizen beneficiaries 

and prevents the state from alienating the Yadkin River as part of the jus publicum 

through either affirmative acts or inaction.  See, e.g., Sansotta v. Town of Nags 

Head, 724 F.3d 533, 541 (4th Cir. 2013) (“protecting the public trust [has] long 

been part of governmental authority in North Carolina”).  As the Supreme Court 

explained in Martin v. Waddell’s Lessee, “[t]he sovereign power itself, therefore, 

cannot, consistently with the principles of the law of nature, and the constitution 

of a well-ordered society, make a direct and absolute grant of the waters of the 

state, divesting all the citizens of a common right.”  41 U.S. at 420.  These public 

rights in state waters predate the creation of a sovereign state and belonged to the 

“common people of England” since Magna Carta.  Id. at 414-16; see also Robinson 

Twp., 632 Pa. at 640-41 (public trust rights are “inherent and indefeasible rights” 

that were “preserved rather than created by the Pennsylvania Constitution”).  The 

U.S. Supreme Court in Illinois Central R.R. declared that the state could not 

abdicate its trust over either submerged lands or the waters flowing over them: 
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Such abdication is not consistent with the exercise of that trust which 
requires the government of the state to preserve such waters for the use of 
the public. .  .  .  The state can no more abdicate its trust over property in 
which the whole people are interested, like navigable waters and soils under 
them, so as to leave them entirely under the use and control of private parties 
. . . than it can abdicate its police powers in the administration of 
government and the preservation of the peace.   

 
Ill. Cent. R.R., 146 U.S. at 453.  Thus, neither North Carolina, Alcoa, nor the 

federal courts can divest North Carolina’s citizens of their common rights in the 

Yadkin River as part of the state’s public trust res.6 

Courts have consistently held that, even where there has been no previous 

adjudication of the applicability of the public trust doctrine, and where a trustee 

may have “slept on its rights,” succeeding trustees are not foreclosed from 

awakening to their trustee duties and protecting the trust res.  Ariz. Ctr. for Law in 

the Pub. Interest, 837 P.2d at 171.  Indeed, the obligation under the public trust 

doctrine to protect the trust res mandates such action.  In Newton v. Mahoning 

County Commissioners, the Supreme Court explained the importance of retention 

by future legislatures of the power to protect the public interest.  100 U.S. 548, 559 

(1879) (“Every succeeding legislature possesses the same jurisdiction and power 
                                                
6 States may at times, consistent with the public trust doctrine, grant discrete 
parcels of land “for wharves, piers, docks, and other structures in aid of 
commerce,” so long as those grants “do not substantially impair the public 
interest.”  Ill. Cent. R.R., 146 U.S. at 452-53.  Even after a state conveys public 
trust lands to private owners, title remains “subject [] to the paramount right of 
navigation” because private title, “or jus privatum, whether in the king or in a 
subject, is held subject to the public right, jus publicum, of navigation and fishing.”  
Shively v. Bowlby, 152 U.S. 1, 13-14, 16, 25, 30 (1894). 
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with respect to them as its predecessors.  The latter have the same power of repeal 

and modification which the former had of enactment, neither more nor less.  All 

occupy, in this respect, a footing of perfect equality.  This must necessarily be so in 

the nature of things.  It is vital to the public welfare that each one should be able at 

all times to do whatever the varying circumstances and present exigencies touching 

the subject involved may require. A different result would be fraught with evil.”).7  

No act of a single legislature can deprive future legislatures of their public trust 

authority over, or future generations their public trust rights in, the Yadkin River.  

Yet that prospect is a dangerous consequence of the district court’s rulings.  

No matter what North Carolina has previously done to alienate or allow for 

the impairment of the trust resource, it is the beneficiaries whose rights are 

infringed, including the rights of future generations.  The rights of future 

generations of North Carolina citizens were notably missing in the district court’s 

analysis, though North Carolina, acting in its trustee capacity has sought 

declaratory relief to protect those very rights.  Any past unlawful or unwise 

conduct of the trustee cannot prevent the trustee from now protecting the trust 

                                                
7 See Nat’l Labor Relations Bd. v. Canning (NLRB), 134 S. Ct. 2550, 2593 (2014) 
(Scalia, A., concurring) (“[O]ne Congress cannot yield up its own powers, much 
less those of other Congresses to follow.  Abdication of responsibility is not part of 
the constitutional design.”); Gerald Torres & Nathan Bellinger, The Public Trust: 
The Law’s DNA, 4 Wake Forest J. L. & Pol’y 281, 291 (2014) (“[G]overnment’s 
trustee duties under the public trust doctrine are an essential attribute of 
sovereignty protected by the reserved powers doctrine.”). 
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assets for present and future generations.  Ariz. Ctr. for Law in the Pub. Interest, 

837 P.2d at 171 (“That generations of trustees have slept on public rights does not 

foreclose their successors from awakening.”); Nat’l Audubon Soc’y, 658 P.2d at 

728.  

For all of these reasons, the doctrines of laches and adverse possession as 

well as North Carolina’s Marketable Title Act, which allows a 30-year window for 

resolution of property disputes, are antithetical to the public trust doctrine.8  None 

of these laws accounts for the rights of citizen beneficiaries of the trust, including 

future generations’ rights vis-à-vis the alienation of public property.  Limiting the 

window of time for a trustee to act to protect the trust res from alienation or 

impairment is incompatible with the protection of the rights of future citizen 

beneficiaries of an irreplaceable trust res.  As the Supreme Court held in Illinois 

Central R.R., no act of the legislature can divest the state trustee of its public trust 

obligation or cause the alienation of trust resources. 146 U.S. at 460. 

III. The Public Trust Relationship Between the Original 13 States, the 
Federal Sovereign, and Later Admitted States  

The thirteen colonies obtained sovereignty from the Crown of England and 

                                                
8 See United States v. California, 332 U.S. 19, 40 (1947) (“The Government, which 
holds its interests here as elsewhere in trust for all the people, is not to be deprived 
of those interests by the ordinary court rules designed particularly for private 
disputes over individually owned pieces of property; and officers who have no 
authority at all to dispose of Government property cannot by their conduct cause 
the Government to lose its valuable rights by their acquiescence, laches, or failure 
to act.”). 
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by virtue of their sovereignty became trustees over vital public resources, like air, 

water, and submerged lands.  Importantly, the public trust rights were, and are, 

held by the people and predated the creation of the sovereign states.  The people of 

the original thirteen states, in forming the federal union, reserved their public trust 

resources for themselves, and their sovereign states as trustees through the Tenth 

Amendment.  See Michael C. Blumm & Lynn S. Schaffer, The Federal Public 

Trust Doctrine: Misinterpreting Justice Kennedy and Illinois Central Railroad, 45 

Envtl. L. 399, 406-07 (2015); Pollard v. Hagan, 44 U.S. 212, 230 (1845) (Upon 

federation, “[t]he shores of navigable waters, and the soils under them, were not 

granted by the Constitution to the United States, but were reserved to the states 

respectively.”); Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 283 (1997).  

When title and dominion passed to the United States, the newly formed federal 

sovereign was endowed with a trustee responsibility over other national territories, 

much of which was later granted to new states through statehood acts and through 

equal footing conveyances.  Shively v. Bowlby, 152 U.S. 1, 57 (1894); Idaho v. 

Coeur d’Alene Tribe of Idaho, 521 U.S. at 283 (the federal government “held 

navigable waters in acquired territory for the ultimate benefit of future States”).  

Specifically, in contrast to the original thirteen states, all new states gained 

title to lands granted them by Congress and to the beds and banks of navigable 

waters under the equal footing doctrine, pursuant to the federal navigability-for-
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title test.  PPL Montana, 132 S. Ct. at 1235.  However, as sovereigns, with the 

duty of protecting the public’s rights as trust beneficiaries over vital natural 

resources, each state also became trustee and developed its public trust doctrine to 

protect the trust res, as a matter of state law.  Id. at 1234-35; Oregon v. Corvallis 

Sand & Gravel Co., 429 U.S. 363, 373-78 (1977).9   

For national public trust resources still within the federal domain, like 

federal public lands, the airshed, territorial waters, and migratory wildlife, the 

federal government also remains a sovereign trustee.  See United States v. Beebe, 

127 U.S. 338, 342 (1888) (“The public domain is held by the government as part 

of its trust.  The government is charged with the duty, and clothed with the power, 

to protect it . . . common to all the people as the beneficiaries of the trust.”); 

United States v. California, 332 U.S. at 33 (finding sovereign dominion over the 

territorial waters lies with the federal government as trustee); United States v. 

Causby, 328 U.S. 256, 260, 266 (1946) (holding airspace is part of the federal 

public domain); Bolling v. Sharpe, 347 U.S. 497, 500 (1954) (finding the 
                                                
9 Thus, PPL Montana v. Montana, an equal footing doctrine case, has limited 
application to the present case.  Its most pertinent discussion is the dicta on the 
public trust doctrine, which reaffirmed the foundational principles in Illinois 
Central R.R. of the public trust as an attribute of sovereignty, separated the issue of 
title to streambeds from the public trust obligations of a state, and emphasized that 
each state develops its public trust doctrine as a matter of state law, not of federal 
law.  PPL Montana, 132 S. Ct. at 1234-35 (citing David C. Slade, Putting The 
Public Trust Doctrine To Work 3-8, 15-24 (1990)).  Only the federal government is 
subject to the federal public trust doctrine.  North Carolina, for instance, is not. 
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Constitution poses no lesser duty on the federal government than the states in 

protecting the rights of citizens).  

Thus, there are 50 state applications of the public trust doctrine and one 

federal application in the United States, all with the purpose of protecting the 

public’s rights in vital natural resources.  PPL Montana, 132 S. Ct. at 1235 (citing 

David C. Slade, The Public Trust Doctrine in Motion: Evolution of the Doctrine 3-

8 (2008)).  

IV. North Carolina’s Navigability Test Applies To Determine Title to 
the Beds and Banks of the Yadkin River. 

The district court erred in applying the federal navigability-for-title test in 

this case.  As one of the thirteen original states, North Carolina acquired title to all 

lands, submerged and non-submerged, and waters of the state, regardless of 

navigability, as a matter of sovereignty from the Crown.  Swan Island Club, Inc. v. 

White, 114 F. Supp. 95, 99 (E.D.N.C. 1953), aff’d, Swan Island Club, Inc. v. 

Yarbrough, 209 F.2d 698 (4th Cir. 1954); PPL Montana, 132 S. Ct. at 1227; 

Pollard v. Hagan, 44 U.S. 212 (1845); Massachusetts v. New York, 271 U.S. 65, 86 

(1926).10  Because the colonial states’ sovereignty and title to riverbeds preceded 

the forming of the Union, the equal footing doctrine is not applicable or necessary 

for their equal sovereignty.  

                                                
10 Compare An Act for the Admission of Oregon into the Union, 11 Stat 383, ch 33 
(1859) (instilled the public trust doctrine, declaring, in section 2, “[N]avigable 
waters . . . shall be common highways and forever free.”).   
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North Carolina’s navigability-for-title test mandates that a stream navigable 

in fact at the time of statehood was navigable in law, regardless of the extent and 

manner of use of the stream at such time.  Gwathmey v. State, 464 S.E.2d 674, 682 

(N.C. 1995).  Navigation for pleasure, and not commerce, also meets the test.  

State v. Twiford, 48 S.E. 586, 588 (N.C. 1904).11  Thus, in applying the wrong test 

for navigability-for-title, the district court denied North Carolina, and its people, 

their sovereign rights to the Yadkin riverbed.	 	

CONCLUSION 
 

Under well-established principles of trust law, trustees may not allow 

damage to public trust property.  As a leading treatise explains, “[t]he trustee has a 

duty to protect the trust property against damage or destruction.”  George G. 

Bogert, et al., Bogert’s Trusts and Trustees, § 582 (2011); see also City of 

Milwaukee v. State, 214 N.W. 820, 830 (Wis. 1927) (“The trust reposed in the state 

is not a passive trust; it is governmental, active, and administrative [and] . . . 

requires the lawmaking body to act in all cases where action is necessary, not only 

to preserve the trust, but to promote it.”); Robinson Twp., 623 Pa. at 657 (“The . . . 

obligation peculiar to the trustee is . . . to act affirmatively to protect the 

environment. . . .”).  That North Carolina may have delayed or sat idle for too long 
                                                
11 The “pleasure-boat test” for navigable waters is well-established and the 
dominant test for navigable waters under state law.  See Harrison C. Dunning, 
Waters Subject to the Public Right, in 2 Waters and Water Rights § 32.03 (Amy 
L. Kelley ed., 3d ed. 2014). 
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with respect to protecting the Yadkin River for present and future generations of 

North Carolinians does not mean it cannot now secure the rights of the citizen 

beneficiaries.  Indeed, it must do so to comply with its inviolable and sovereign 

obligation as public trustee over vital natural resources. 

As resources become increasingly scarce, as climate destabilization and the 

resulting rising seas continue to swallow North Carolina’s coastlines and threaten 

its fresh water trust resources, the sovereign’s ability to protect future generations 

will be increasingly important.  This Court should not permit private interests in 

vital public resources to trump the rights of public beneficiaries in this sovereign 

trust, even in cases where the sovereign trustee acted with delay or failed to act at 

all to protect the public trust res.  There is much more at stake in this case than title 

to one stretch of river. 

For the reasons stated herein, this Court should vacate the judgment below 

and remand the case to Wake County Superior Court for further proceedings. 
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