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I.  INTRODUCTION 

 Pursuant to Federal Rule of Civil Procedure 59(e), Plaintiffs respectfully move for 

reconsideration of this Court’s ruling on Defendants’ Motion to Dismiss.  Specifically, Plaintiffs 

seek reconsideration of those portions of the Memorandum Opinion (Doc. 172) addressing three 

points: (1) the Supreme Court’s recent decision in PPL Montana, LLC v. Montana, 565 U.S. ---, 

132 S.Ct. 1213 (2012); (2) allegations in the Amended Complaint of violations of specific 

constitutional provisions; and (3) the displacement discussion in American Electric Power Co. v. 

Connecticut, 564 U.S. ---, 131 S. Ct. 2527 (2011). 

 Plaintiffs recognize reconsideration is a remedy that should be sought only in unusual 

circumstances.  However, reconsideration is necessary and appropriate here for several reasons.   

 First, a significant portion of this Court’s Memorandum Opinion relies on PPL Montana. 

Given the timing of issuance of the Supreme Court’s opinion, Plaintiffs were unable to brief the 

issues raised in PPL Montana, particularly in response to the Intervenor Defendants’ 

Consolidated Reply Brief on their Motions to Dismiss.   

 Second, this Court’s Memorandum Opinion states Plaintiffs’ “complaint does not allege 

that the defendants violated any specific federal law or constitutional provision . . . .” Doc. 172 at 

1.  Plaintiffs’ Amended Complaint alleges violations of the following constitutional provisions: 

Due Process (Am. Compl., Doc. 4, ¶ 139); Equal Protection (id. at ¶ 140); and Commerce (id. at 

¶ 141).  These constitutional provisions were not the subject of the Motion to Dismiss filed by 

the Federal Defendants, nor were they addressed in this Court’s ruling.  

 Third, this Court’s overly-broad reading of the decision in American Electric Power Co. 

fails to consider that the Supreme Court’s opinion addresses only a common law nuisance claim 

against “fossil-fuel power plants.”131 S. Ct. at 2537. 
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 When these three points are considered, Plaintiffs believe this Court will reconsider its 

Memorandum Opinion and deny Defendants’ Motions to Dismiss, or alternatively, grant 

Plaintiffs leave to amend their complaint. 

II.  BACKGROUND 

A.  Procedural History 

On July 27, 2011, Plaintiffs filed an Amended Complaint. Doc. 4.On October 31, 2011, 

the Federal Defendants filed their Motion to Dismiss.  Doc. 64.  On November 14, 2011, 

Plaintiffs filed their opposition papers.  Doc. 106.  On November 21, 2011, Defendants filed their 

reply papers.  Doc. 124.There was no further briefing on the Federal Defendants’ Motion to 

Dismiss. 

On October 31, 2011, the National Association of Manufacturers (“NAM”) filed its 

Motion to Dismiss.  Doc. 67.  On November 14, 2011, Plaintiffs filed their opposition papers.  

Doc. 105.  On November 21, 2011, the NAM filed its reply papers.  Docs.123, 125. 

On November 14, 2011, James Hansen filed a Motion to File an Amicus Curiae Brief in 

support of Plaintiffs. Docs. 107-111.  This Motion was never decided by the Court. On 

December 7, 2011, twenty-two law professors filed a Motion to File an Amicus Curiae Brief in 

support of Plaintiffs.Docs. 132-135. This Motion was never decided by the Court.  

On February 22, 2012, the Supreme Court issued its decision in PPL Montana, LLC v. 

Montana. 132 S. Ct. 1215.  Prior briefing had not raised the issues addressed by PPL Montana.  

On March 5, 2012, this Court held a telephonic status conference. When presented with the 

question of whether additional briefing was needed on the pending Motions to Dismiss, neither 

the Federal Defendants nor the Intervenor Defendants mentioned the need to brief PPL Montana. 

On April 2, 2012, the Delta Intervenor Defendants filed a Motion to Dismiss, which did 
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not mention the PPL Montana case.  Doc. 159.  On April 14, 2012, Plaintiffs filed their 

opposition papers. Doc. 160.  On April 23, 2012, Delta Intervenor Defendants and NAM 

Intervenor Defendants filed a consolidated reply, which was the first and only time PPL 

Montana was addressed in any of the briefing by the parties.  Doc. 162.  No briefing on PPL 

Montana from either Plaintiffs or the Federal Defendants was before this Court.   

On April 23, 2012, four law professors filed a Motion for Leave To File an Amicus 

Curiae Brief in support of Defendants’ Motion To Dismiss (“Huffman Amicus”), which 

primarily relied on PPL Montana.  Doc. 163.  On April 25, 2012, this Court granted the motion.  

Doc. 164.  On May 2, 2012, Plaintiffs filed a Motion for Leave to File Plaintiffs’ Memorandum 

of Points and Authorities in Response to Brief of Amicus Curiae Huffman, et al.  Doc. 166.  The 

brief attached to Plaintiffs’ motion was the first opportunity Plaintiffs had to address PPL 

Montana.Doc. 166-1.On May 4, 2012, this Court denied Plaintiffs’ Motion in a Minute Order.  

As a result, no briefing from Plaintiffs on PPL Montana was before this Court for purposes of 

the Motions to Dismiss.  It was not until Intervenor Defendants filed their consolidated reply 

(and the Huffman Amicus brief was filed) that any party or amicus advocated that PPL Montana 

was dispositive.  Thus, because the issues raised in PPL Montana were not the subject of any 

moving papers, Plaintiffs never briefed PPL Montana. 

B.  Substance of Prior Briefing on Constitutional Issues 

 The Claims for Relief in Plaintiffs’ Amended Complaint allege the Federal Defendants 

have an obligation as trustees of public trust resources pursuant to several provisions of the 

Constitution. Am. Compl., Doc. 4, ¶¶ 139-141 (Due Process, Equal Protection, and Commerce).  

Plaintiffs also allege that, because the Public Trust Doctrine is an attribute of sovereignty that 

cannot be abrogated, the Federal Defendants are subject to fiduciary duties to protect public trust 
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resources, including the atmosphere in its ambient or interstate aspects.  Id. at ¶¶137-138. 

 In the Federal Defendants’ Motion to Dismiss, federal constitutional issues were not 

raised. See Def.’s Mot. to Dismiss, Doc. 64. 

 The first time constitutional issues were raised was in NAM’s Motion to Dismiss. Doc. 

67 at 17n.9.  In Plaintiffs’ brief opposing NAM’s Motion to Dismiss, Plaintiffs assert two claims: 

“the Public Trust Doctrine is ‘grounded’ in several clauses of the Constitution”; and 

“[i]nterpretations of each of those clauses establish the underpinnings or foundations of the 

nature of our government’s sovereignty.”  Pls.’ Opp’n to NAM’s Mot. to Dismiss, Doc. 105 at 4.  

Plaintiffs did not analyze each clause of the Constitution alleged in the Amended Complaint, as 

“the Public Trust Doctrine is based on sovereignty and applies equally to the federal government 

as a sovereign state.”  Id.  Plaintiffs argued the Public Trust Doctrine “establishes a sovereign 

obligation to hold critical natural resources in trust for the benefit of the citizen beneficiaries.”  

Id.  Likewise, neither the Federal Defendants nor Intervenor Defendants objected to nor opposed 

Plaintiffs’ allegations in the complaint of the fiduciary duty to “Our Posterity” and their rights to 

that protection.  Because that was never raised as an issue, it was not further briefed by Plaintiffs.  

III.  STANDARD FOR MOTIONS FOR RECONSIDERATION 

Plaintiffs move this Court pursuant to Federal Rule of Civil Procedure Rule 59(e) to 

reconsider its decision to dismiss their case for lack of subject matter jurisdiction under Federal 

Rule of Civil Procedure 12(b)(1).  A Rule 59(e) motion to reconsider is predicated on four 

possible conditions:  

1) an intervening change in controlling law;  

2) newly discovered evidence that was previously unavailable;  

3) clear legal error; or 
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4) to prevent manifest injustice. 

Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996). 

While this Court should not grant a motion for reconsideration when “a party is simply 

attempting to renew factual or legal arguments that it asserted in its original briefs and that were 

already rejected by the Court,” Pearson v. Thompson, 141 F.Supp.2d 105, 107 (D.D.C. 2001), it 

may grant a motion to reconsider when there has been clear legal error or manifest injustice.  

Firestone, 76 F.3d at 1208.  A court may find clear legal error when the moving party establishes 

a “clear conviction of error” about the court’s use of the controlling law.  Piper v. U.S. Dep’t of 

Justice, 312 F. Supp. 2d 17, 21 (D.D.C. 2004).  A motion to reconsider may also be granted 

when a party was unable to file an opposition brief through no fault of its own, resulting in a 

manifest injustice.  Marbury Law Grp., PLLC v. Carl, 729 F.Supp.2d 78, 83 (D.D.C. 2010). 

 
IV.  PPL MONTANA DOES NOT FORECLOSE JURISDICTION OF THIS CASE 

In the only briefing before this Court on PPL Montana, Intervenor Defendants and their 

Amici fundamentally misstated the legal issue presented in PPL Montana and the Supreme 

Court’s discussion, in dicta, of the State’s Public Trust Doctrine.  See Huffman Amicus at 6 

(“The most recent decision to address whether a federal public trust doctrine exists is the U.S. 

Supreme Court’s ruling in PPL Montana. . ..”); PPL Montana, 132 S. Ct. at 1234-35.  In turn, 

this Court erred in accepting Intervenor Defendants’ interpretation of PPL Montana, without the 

benefit of briefing by Plaintiffs and the Federal Defendants. 

A.  PPL Montana Did Not Concern the Federal Public Trust Obligation 

The existence of the federal Public Trust Doctrine was not an issue before the Supreme 

Court in PPL Montana.  Nor was the constitutional basis for the federal Public Trust Doctrine 

considered or addressed by the parties or the Supreme Court. 
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The legal issue presented was narrow: whether the State of Montana held title to the beds 

of certain rivers in Montana under the federal equal footing doctrine,1 based on the navigability 

of the waters at the time of statehood.  PPL Montana, 132 S. Ct. at 1226.PPL Montana was 

about whether the need to portage boats at the time of statehood defeated navigability for 

purposes of establishing state title. PPL Montana did not address rights and obligations under the 

federal Public Trust Doctrine nor did it address the atmosphere as a federal public trust resource.  

Justice Kennedy’s decision clearly stated its sole holding: “[T]his Court now concludes, contrary 

to the Montana Supreme Court’s decision, that the 17-mile Great Falls reach, at least from the 

head of the first waterfall to the foot of the last, is not navigable for purposes of riverbed title 

under the equal-footing doctrine.”  Id. at 1232. 

The Supreme Court’s analysis in PPL Montana involved only issues of navigable waters 

located entirely within the State of Montana and the State’s ability to tax a power company for 

its use of the riverbeds for hydro-electric dams.  The State of Montana had claimed title to the 

riverbeds under the constitutional equal footing doctrine.  Id. at 1222.  Applying a segment-by-

segment approach, the U.S. Supreme Court held the Montana Supreme Court did not apply the 

correct test for navigability under the equal footing doctrine and the State did not own the bed of 

stream segments, which were not navigable at the time of statehood.  Id. at 1226, 1235.  Thus, 

the issue presented in PPL Montana did not involve either the state or the federal Public Trust 

Doctrines. 

The limited mention in the Court’s opinion of the state Public Trust Doctrine responded 

to the State of Montana’s argument that denying it title to the riverbeds at issue, under the equal 

footing doctrine, would undermine Montana’s state Public Trust Doctrine protecting public 
                                                        
1 The equal footing doctrine gives all states the same rights in submerged lands as were enjoyed 
by the original thirteen states.  Id. at 1227-28. 

Case 1:11-cv-02235-RLW   Document 175   Filed 06/28/12   Page 11 of 36



 

 

7

access to the waters above the beds for fishing, navigation, and other recreational uses.  Id. at 

1234.  In rejecting this argument, the Supreme Court clarified that the State misapprehended the 

distinction between the federal equal footing doctrine and the state Public Trust Doctrine, 

determining the former did not control the latter.  Id.  While the federal equal footing doctrine 

provides the constitutional foundation for the navigability rule of riverbed title, the Supreme 

Court held the scope of the State’s public trust authority over waters within the State’s borders is 

an issue of state law, subject to federal regulatory authority.  Id. at 1234-1235; see also id .at 

1221(e).  

Contrary to the assertion in the Huffman Amicus Brief and the Intervenor Defendants’ 

Consolidated Reply, the Supreme Court never held the Public Trust Doctrine is not both an 

element of federal law and state law nor that the federal public trust is not based on the federal 

Constitution.  See Huffman at 6; see also Consolidated Reply at 13-14.  Indeed, whether there is 

a federal Public Trust Doctrine and whether it is rooted in the Constitution was not presented, 

argued, or decided by the Supreme Court.  See PPL Montana, 132 S. Ct. at 1222.2  Montana did 

not assert harm to federal public trust authority, which it does not hold, but to its state public 

trust authority.  Id. at 1234-1235.  The Supreme Court was referring to the state authority when it 

noted that “[t]he contours of that public trust do not depend upon the Constitution.”  Id. at 1235 

(emphasis added). 

In fact, the Supreme Court’s holding in PPL Montana is entirely consistent with more 

than a century of public trust law, finding: the Public Trust Doctrine “is of ancient origin” dating 

back to Roman civil law; the Public Trust Doctrine is found in state laws throughout our nation; 
                                                        
2 Justice Kennedy describes the question presented as “whether discrete, identifiable segments of 
these rivers in Montana were nonnavigable, as federal law defines that concept for purposes of 
determining whether the state acquired title to the riverbeds underlying those segments, when the 
State entered the Union in 1889.”  PPL Montana, 132 S. Ct. at 1222. 
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and federalist principles of our nation affirm the state’s rights and duties over public trust 

resources within their borders.  Id. at 1234-35.  These findings are entirely consistent with the 

principle that the Federal public trust obligation runs concurrent with State public trust authority. 

This Court’s decision to adopt Intervenor Defendants’ interpretation of PPL Montana radically 

alters Public Trust Doctrine jurisprudence, and even the federal government’s own understanding 

of its public trust authority.3 

B.  The Underlying Briefing in PPL Montana Before the U.S. Supreme Court 
Contradicts This Court’s Reading of the Decision 

The decision of the Montana Supreme Court and briefing before the U.S. Supreme Court 

on review of the Montana Supreme Court’s decision support Plaintiffs’ position and undermine 

Intervenor Defendants’ contentions, on which this Court relied.  The underlying decision of the 

Montana Supreme Court held the riverbeds in question were public trust lands pursuant to the 

Montana State Constitution, which directs the public trust authority of the state.  The Montana 

Supreme Court held: 

We reverse the District Court’s determination that the riverbeds are school trust lands, 
and hold instead that they are public trust lands under Article X, Section 11(1) of the 
Montana Constitution . . . the Land Board is still required to administer these lands in 
accordance with the trust obligations imposed by Article X, Section 11 of the Montana 
Constitution. As such, the riverbeds are held “in trust for the people” and shall not “ever 
be disposed of except in pursuance of general laws providing for such disposition, or 
until the full market value of the estate or interest disposed of, to be ascertained in such 
manner as may be provided by law, has been paid or safely secured to the state.” Mont. 
Const. Art. X, § 11(2); See Norman v. State, 182 Mont. 439, 444, 597 P.2d 715, 718 
(1979).   

 
PPL Montana, LLC v. State, 229 P.3d 421, 450 rev’d & remanded, 132 S. Ct. 1215 (2012) 

(emphasis added).  From the district court to the Montana Supreme Court, the only public trust 

                                                        
3 The Federal Defendants assert their authority under the federal Public Trust Doctrine.  Doc. 
104, Second Olson Dec., Ex. G; In re Complaint of Steuart Transp. Co., 495 F. Supp. 38 (E.D. 
Va. 1980). 
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issue raised was under the Montana State Constitution, not the U.S. Constitution.  Notably, in 

Petitioner PPL Montana’s 34-page opening brief to the U.S. Supreme Court, it never once 

mentioned the words “public trust.”  See Brief for Petitioner, PPL Montana, LLC v. Montana, 

132 S. Ct. 1215 (2012) (No. 10-218), 2011 WL 3894396 (Aug. 31, 2011).  In Respondent State 

of Montana’s brief, the state linked its constitutional public trust authority to the navigability test 

under the equal footing doctrine and argued the riverbed lands were a public trust by virtue of the 

river’s navigability.  Brief for Respondent, PPL Montana, LLC v. Montana, 132 S. Ct. 1215 

(2012) (No. 10-218), 2011 WL 5126226, at *1 (Oct. 27, 2011).  In its reply brief on the public 

trust issue, Petitioner PPL Montana argued: 

Nor does this case threaten the public trust. The Court concluded long ago that it “cannot 
be pretended that private ownership” of riverbeds, “subject to the public rights” of 
navigation and fishing, “will impair the interest of the public.”  United States v. 
Chandler-Dunbar Water Power Co., 209 U.S. 447, 452 (1908). 
 

Reply Brief for Petitioner, PPL Montana, LLC v. State of Montana, 132 S. Ct. 1215 (2012) (No. 

10-218), 2011 WL 6007003, at *3 (Nov. 28, 2011).   

 None of the briefing before the U.S. Supreme Court addressed whether there was a U.S. 

constitutional basis for the federal Public Trust Doctrine, or whether a federal public trust 

obligation existed.  The public trust interests at stake in PPL Montana were raised only pursuant 

to the Montana State Constitution.  The state public trust issue implicated a discussion of the 

U.S. Constitution because the State of Montana argued the equal footing doctrine’s navigability 

test was linked to the state’s public trust rights.  In a simple rejection of that assertion, Justice 

Kennedy wrote: “the public trust doctrine remains a matter of state law . . . the contours of that 

public trust do not depend upon the Constitution.”  PPL Montana, 132 S Ct. at 1235 (emphasis 

added).  While a few modifiers would have clarified the Court’s statements, including clarifying 

that it was the “state” public trust at issue, or even the “U.S. Constitution” rather than the 
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Montana Constitution to which the Court referred in the sentence above, nothing could be clearer 

about the meaning of the Court’s language when the case and the underlying briefing are read in 

their entirety.   

 To entirely read away the possibility of a federal Public Trust Doctrine from this limited 

language, taken out of context, is prejudicial legal error, particularly in light of federal case law 

affirming the federal Public Trust Doctrine.  See In re Complaint of Steuart Transp. Co., 495 F. 

Supp. 38 (E.D. Va. 1980); United States v. 1.58 Acres of Land, 523 F. Supp. 120 (D. Mass. 

1981); City of Alameda v. Todd Shipyards Corp., 635 F. Supp. 1447 (N.D. Cal. 1986); United 

States v. 32.42 Acres of Land, -- F.3d --, No. 10-56568, 2012 WL 2149459 (9th Cir. June 14, 

2012). 

 Likewise, the Supreme Court cases cited by Justice Kennedy do not disavow the federal 

Public Trust Doctrine.  Those cases were about state public trusts, but even so, the Supreme 

Court recognized the broad implications of Illinois Central Railroad by stating that even though 

it was “necessarily a statement of Illinois law,” “the general principle and the exception have 

been recognized the country over.”  Appleby v. City of New York, 271 U.S. 364, 395 (1926); see 

also Idaho v. Coeur d’Alene Tribe, 521 U.S. 261, 285 (1997).  Each of these Supreme Court 

decisions recognizes the public trust obligation goes hand in hand with sovereignty.  Thus, any 

court denying the United States government has a public trust obligation would have to explain 

how the federal sovereign is exempted from a duty that all other sovereigns of our nation hold. 

 In Shively v. Bowlby, the Supreme Court stated states were vested with all the rights from 

the crown, including the public trust, subject to the rights surrendered to the national 

government, including public trust rights over national resources. 152 U.S. 1, 14-15 (1894). 

The various charters granted by different monarchs of the Stuart dynasty for large tracts 
of territory on the Atlantic coast conveyed to the grantees both the territory described and 
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the powers of government, including the property and the dominion of lands under tide 
waters; and, upon the American Revolution, all the rights of the crown and of parliament 
vested in the several states, subject to the rights surrendered to the national government 
by the constitution of the United States. 

 
Id.  Most of the time, the state’s public trust rights might be sufficient, but when a vital natural 

resource essential for the physical livelihood of all citizens of our country, and the liberty to 

fulfill that life, is being substantially impaired, the federal public trust comes into play.  It is a 

national obligation intended to be surrendered to the federal government by our forefathers under 

the terms of the constitution as set forth below and in furtherance of the protection of all citizen’s 

fundamental rights.  Thus, in relying on PPL Montana and stating it “appears” the Supreme 

Court held there is no federal Public Trust Doctrine, this Court’s decision constitutes legal error. 

 
V.  PLAINTIFFS HAVE ALLEGED A CLAIM UNDER THE CONSTITUTION 

A.  Plaintiffs’ Pleadings Allege Claims Under the Constitution 

 A party is entitled to Rule 59(e) reconsideration where the court committed clear legal 

error or to prevent manifest injustice.  See Firestone, 76 F.3d at 1208.  Despite pleading their 

Public Trust Doctrine claims under the Constitution – both in the Amended Complaint and in 

opposition to the NAM’s Motion to Dismiss – Plaintiffs were precluded an opportunity to fully 

brief the federal Public Trust Doctrine under the Constitution. 

 In Plaintiffs’ Claims for Relief in their Amended Complaint, Plaintiffs allege the Federal 

Defendants have an obligation as trustees of public trust resources pursuant to several provisions 

of the Constitution. Am. Compl., Doc. 4, ¶¶ 139-141 (Due Process, Equal Protection, and 

Commerce).  However, in the Federal Defendants’ opening brief supporting their Motion to 

Dismiss, federal constitutional issues were not raised. See Def.’s MTD, Doc. 64. 
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 In Plaintiffs’ brief in opposition to the NAM’s Motion to Dismiss, “Plaintiffs claim the 

Public Trust Doctrine is ‘grounded’ in several clauses of the Constitution” and “[i]nterpretations 

of each of those clauses establish the underpinnings or foundations of the nature of our 

government’s sovereignty.”  Pls.’ Opp’n to NAM’s Mot. to Dismiss, Doc. 105 at 4.Likewise, in 

their brief in opposition to Delta’s Motion to Dismiss, Plaintiffs again articulated the federal 

Public Trust Doctrine is “constitutionally enshrined.”  Pls.’ Opp’n to Delta’s Mot. to Dismiss, 

Doc. 160 at 12-13. Plaintiffs did not analyze each clause of the Constitution alleged in the 

Amended Complaint, however, because: 

1. “Plaintiffs plainly show that the Public Trust Doctrine is based on sovereignty and 

applies equally to the federal government as a sovereign state” (Pls.’Opp’n to NAM’s 

Mot. to Dismiss, Doc. 105 at 4); and 

2. The Federal Defendants did not dispute the Public Trust Doctrine arises under the 

Constitution’s reserved powers or the due process, equal protection, and commerce 

clauses.   

On April 23, 2012, after Plaintiffs filed their oppositions to Defendants’ Motions to 

Dismiss, Amicus Curiae Law Professors filed the Huffman Amicus arguing for the first time no 

federal Public Trust Doctrine exists.  By challenging the existence of the federal Public Trust 

Doctrine under the Constitution, the Huffman Amicus necessitated detailed briefing by Plaintiffs 

expounding the Constitutional bases for the Public Trust Doctrine.  However, the Huffman 

Amicus was the final brief filed before oral argument. Plaintiffs were not allowed to oppose the 

position taken in the Huffman Amicus. The failure to allow briefing on this issue constitutes a 

manifest injustice because it prevented Plaintiffs from rebutting the Huffman Amicus. 
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B.  The Federal Public Trust Doctrine Provides Its Own Theory of Recovery 

 The federal Public Trust Doctrine is a fundamental attribute of sovereignty embedded in 

the Constitution.  Specifically, the federal Public Trust Doctrine is embodied in the sovereign’s 

reserved powers, as well as the due process, equal protection, and commerce clauses of the 

Constitution.  As an inherent attribute of sovereignty, the Public Trust Doctrine applies to both 

state and federal governments.  This “dual sovereignty” envisioned by the Constitution gives rise 

to distinct, but co-existing roles for state and federal governments: 

This formulation recognizes the division of sovereignty between the state and 
federal governments [of] those aspects of the public interest . . . [Those] that 
relate to the commerce and other powers delegated to the federal government are 
administered by Congress in its capacity as trustee of the jus publicum, while 
those aspects of the public interest in this property that relate to nonpreempted 
subjects reserved to local regulation by the states are administered by state 
legislatures in their capacity as co-trustee of the jus publicum.  
 

See 1.58 Acres of Land, 523 F. Supp. at 123 (emphasis added).  Recovery under the federal 

Public Trust Doctrine comes into play where there are distinctly national interests in a resource, 

as there decidedly are in the case of the atmosphere, a resource transcending state borders. Thus, 

in addition to recovery under state and federal statutes and the common law, where, as here, 

Plaintiffs allege substantial violation and impairment of an essential national resource, they are 

separately entitled to recovery under the Constitution.4 

                                                        
4 In his dissent in Alabama v. Texas, for example, Justice Douglas explained the federal public 
trust involving our nation’s coastline in words that describe the trust over our nation’s 
atmosphere: 
 

[W]e are dealing here with incidents of national sovereignty.  The marginal sea is 
not an oil well; it is more than a mass of water; it is a protective belt for the entire 
Nation over which the United States must exercise exclusive and paramount 
authority.  The authority over it can no more be abdicated than any of the other 
great powers of the Federal Government.  It is to be exercised for the benefit of 
the whole. 
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Because the federal Public Trust Doctrine arises under the Constitution, this Court must 

weigh Plaintiffs’ claim for relief on the merits to adduce whether the Federal Defendants have 

complied with their duty to protect the trust res.  In Zivototsky v. Clinton, 566 U.S. --, 132 S.Ct. 

1421, 1427 (2012), the Supreme Court stated:  “In general, the Judiciary has a responsibility to 

decide cases properly before it, even those it ‘would gladly avoid.’”  The Court goes on to state:  

“That duty will sometimes involve the ‘[r]esolution of litigation challenging the constitutional 

authority of one of the three branches,’ but courts cannot avoid their responsibility …”  Id. at 

1428.  The Constitution confers independent jurisdiction on this Court to adjudicate questions of 

national character arising under the federal Public Trust Doctrine, including matters regarding 

the atmosphere.  Failure to exercise this jurisdiction by denying Plaintiffs the opportunity for 

hearing on the merits constitutes a miscarriage of justice.   

 

 

 

                                                                                                                                                                                   
* * * 

 
Could Congress cede the great Columbia River or the mighty Mississippi to a 
State or a power company?  I should think not.  For they are arteries of commerce 
that attach to the national sovereignty and remain there until and unless the 
Constitution is changed.  What is true of a great river would seem to be even more 
obviously true of the marginal sea.  For it is not only an artery of commerce 
among the States but the vast buffer standing between us and the world. 

 
Alabama v. Texas, 347 U.S. 272, 282 (1954).  Whereas the majority in Alabama v. Texas refused 
to apply this reasoning to ceding of federal lands to individual states, the Court does not give the 
federal government carte blanche to destroy property held in trust.  Thus, where, as here, 
Plaintiffs allege the Federal Defendants inaction destroys the trust res, i.e., the atmosphere, 
Justice Douglas’s analysis in Alabama v. Texas applies. 
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C.  The Federal Public Trust Doctrine Arises Under the Constitution 

This Court committed clear legal error by summarily discounting Plaintiffs’ 

constitutional claims.  The Reserved Powers Doctrine provides constitutional support for 

Plaintiffs’ assertion of rights under the federal Public Trust Doctrine.  Plaintiffs’ Amended 

Complaint invokes the Federal Defendants’ duties as trustees of public trust resources pursuant 

to the Fifth Amendment’s Due Process Clause.  Am. Compl., Doc. 4, ¶139.  Plaintiffs’ Amended 

Complaint further invokes the Federal Defendants’ constitutional duties as trustees pursuant to 

the Equal Protection principles of the Fifth Amendment, as well as the federal government’s 

Article I Commerce Clause powers.  Id.  ¶¶140-141.  

1.  Sovereign Reserved Powers 

The Supreme Court has recognized “the power of governing is a trust committed by the 

people to the government, no part of which can be granted away.”  Stone v. Mississippi, 101 U.S. 

814, 820 (1879).  The Constitution vests all federal legislative power in Congress.  U.S. Const. 

Art. I § 1.  Since the time of Chief Justice Marshall, Article I has been construed as a limitation 

on congressional authority to divest sovereign powers.  See Fletcher v. Peck, 10 U.S. 87, 135 

(1810) (“[O]ne legislature cannot abridge the powers of a succeeding legislature.”).Because the 

federal Public Trust Doctrine is an attribute of sovereignty,5 Congress and its delegates, 

including the Federal Defendants, are constrained by the Reserved Powers Doctrine from 

abrogating their public trust obligations. See, e.g., Reichelderfer v. Quinn, 287 U.S. 315, 318 

                                                        
5See, e.g., Geer v. Connecticut, 161 U.S. 519, 527 (1896) (describing the sovereign trust over 
wildlife resources as an “attribute of government”); Illinois Cent. R.R., 146 U.S. at 455; Arnold 
v. Mundy, 6 N.J.L. 1, 76-77 (N.J. 1821); In Re Waihole Ditch, 9 P.3d 409, 443 (Haw. 2000) 
(“[H]istory and precedent have established the public trust as an inherent attribute of sovereign 
authority. . . .”). 

Case 1:11-cv-02235-RLW   Document 175   Filed 06/28/12   Page 20 of 36



 

 

16

(1932) (“[T]he will of a particular Congress ... does not impose itself upon those to follow in 

succeeding years.”).   

As an attribute of sovereignty, federal public trust obligations are grounded in the 

Constitution by the Reserved Powers Doctrine.  See Douglas L. Grant, Underpinnings of the 

Public Trust Doctrine: Lessons from Illinois Central Railroad, 33 ARIZ. ST. L.J. 849, 874-879 

(2001).  A sovereign’s public trust obligations are rooted in a legislature’s inability to bind a 

future legislature in matters of crucial public concern.  See Ill. Cent. R.R. v. Illinois, 146 U.S. 

387, 455 (1892) (“[S]uch property is held by the state, by virtue of its sovereignty, in trust for the 

public. The ownership of the navigable waters of the harbor, and of the lands under them, is a 

subject of public concern to the whole people of the state. The trust with which they are held, 

therefore, is governmental, and cannot be alienated . . .”).  Illinois Central, the Supreme Court’s 

landmark public trust opinion, relied on the Reserved Powers Doctrine as elaborated in Newton 

v. Commissioners: 

Every succeeding legislature possesses the same jurisdiction and power with respect 
to them as its predecessors . . . All occupy, in this respect, a footing of perfect 
equality. This must necessarily be so in the nature of things. It is vital to the public 
welfare that each one should be able at all times to do whatever the varying 
circumstances and present exigencies touching the subject involved may require.  
 

100 U.S. 548, 559 (1879). 
 

The Reserved Powers Doctrine recognizes a fundamental limitation on a sovereign 

government’s ability to abridge the power of future legislatures.  By continuing to abdicate their 

public trust duties to protect the atmosphere, the Federal Defendants are abridging the power of 

future legislatures to prevent irreversible harm.  Science tells us that “failure to act with all 

deliberate speed in the face of the clear scientific evidence of the danger functionally becomes a 

decision to eliminate the option of preserving a habitable climate system.”  Hansen Amicus, Doc. 
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108 at 5. The Reserved Powers Doctrine is a constitutional underpinning of the federal Public 

Trust Doctrine and underscores the fundamental nature of the federal government’s public trust 

obligations to both present and future generations. 

2.  Due Process Under the Fifth and Fourteenth Amendments 

The federal Public Trust Doctrine grants citizens a right to the protection of essential 

natural resources held in trust by the sovereign.  Because the Public Trust Doctrine is an inherent 

attribute of sovereignty, citizens’ right to invoke the sovereign’s public trust obligations is 

fundamental to the relationship between the people and their government.6  This elemental, time-

honored right of the people should be recognized a fundamental right to life, liberty and property 

protected by substantive due process. 

The Due Process Clauses of the Fifth and Fourteenth Amendments are an important 

mechanism for protecting such fundamental rights.  U.S. Const. amend. V., XIV.  The Fifth 

Amendment mandate that “no person shall . . . be deprived of life, liberty, or property, without 

due process of law” imposes an obligation on the federal government to exercise due process of 

law in dealing with these fundamental rights granted all citizens.  U.S. Const. amend. V. Chief 

Justice Rehnquist wrote: “[t]he Due Process Clause guarantees more than fair process, and the 

‘liberty’ it protects includes more than the absence of physical restraint. . . . The Clause also 

                                                        
6See Geer, 161 U.S. at 534 (“[I]t is the duty of the legislature to enact such laws as will best 
preserve the subject of the trust, and secure its beneficial use in the future to the people of the 
state.”); see also State v. City of Bowling Green, 313 N.E.2d 409, 411 (Ohio 1974) (“[W]here the 
state is deemed to be the trustee of property for the benefit of the public it has the obligation to 
bring suit . . . to protect the corpus of the trust property.”); Nat’l Audubon Soc’y v. Superior 
Court, 658 P.2d 709,724 (Cal. 1983) (expressing the “duty of the state to protect the people’s 
common heritage of streams, lakes, marshlands and tidelands.”).  This point is so fundamental, it 
is even raised in our Declaration of Independence: “. . . and to assume among the powers of the 
earth, the separate and equal stations to which the Laws of Nature and of Nature’s God entitle 
them . . . .” 
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provides heightened protection against government interference with certain fundamental rights 

and liberty interests.”  Washington v. Glucksberg, 521 U.S. 702, 719-20 (1997). 

a.  Fundamental Right 

Fundamental liberty rights, although they may not be explicitly enumerated in the text of 

the Constitution,7 are protected by the Constitution if “rooted in the traditions and collective 

conscience of the people” and “implicit in the concept of ordered liberty.”  Id. at 719.  Private 

citizens’ right to invoke their sovereign’s public trust duties to protect essential natural resources 

from irreparable harm meets this standard. As recently as this year, the Supreme Court has 

recognized that “the public trust doctrine is of ancient origin” dating back to Roman civil law.  

PPL Montana, 132 S. Ct. at 1235. 

 In the Preamble of the Constitution, the Framers elaborated their intent to protect the 

right of the citizens to hold their government accountable to “insure domestic Tranquility, 

provide for the common defense, promote the general Welfare, and secure the Blessings of 

Liberty to ourselves and our Posterity.”  U.S. Const. pmbl.  The Supreme Court long ago 

recognized the Public Trust Doctrine as a necessary limitation on sovereign power for protecting 

resources too valuable to be disposed of at the whim of a legislature.  See Ill. Cent. R.R., 146 

U.S. at 453 (“The state can no more abdicate its trust over property in which the whole people 

are interested . . . than it can abdicate its police powers in the administration of government and 

the preservation of the peace.”).  That the Public Trust Doctrine is found in state laws throughout 

our nation further affirms its place in the collective consciousness of the people.  See, e.g., PPL 

Montana, 132 S. Ct. at 1235.  The fundamental proposition that the sovereign lacks the power to 

                                                        
7 The enumeration in the Constitution, of certain rights, shall not be construed to deny or 
disparage others retained by the people.  U.S. Const. amend. IX. 
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squander the resources held in trust for the people is implicit to the concept of ordered liberty.  

Taken together, these authorities demonstrate that the right to invoke the federal government’s 

public trust obligations is so deeply rooted as to be fundamental.  

b.  Affirmative Duties Imposed by Due Process Protection 

Plaintiffs’ constitutional liberty interests are being violated by government inaction.8  

That inaction is a violation of constitutionally protected rights of citizens and the government’s 

failure to adhere to the constitutional mandate is not only actionable, but redressable by this 

Court.  In Marbury v. Madison, 5 U.S. 137 (1803), Marbury was denied his commission as 

justice of the peace for the County of Washington, in the District of Columbia.  It was a 

commission provided under Article II of the Constitution and granted by the President.  Marbury 

alleged that once granted, he had a constitutional right to have and retain the commission.  The 

Supreme Court not only found he had a constitutional right to the commission, but held the 

denial was actionable to enforce the constitutional right.  “The government of the United States 

emphatically termed a government of laws, and not men.  It will certainly cease to deserve this 

high application, if the laws furnish no remedy for the violation of a vested legal right.”  Id. at 

163. 

 The Fifth and Fourteenth Amendments provide a fundamental (vested) right to its citizens 

of life, liberty, and property that is being violated by the Federal Defendants’ inaction.  When 

government refuses to act and thereby violates fundamental rights of its citizens, such refusal is 

actionable.  
                                                        
8“Historically, this guarantee of due process has been applied to deliberate decisions of 
government officials to deprive a person of life, liberty, or property.” Daniels v. Williams, 474 
U.S. 327, 331 (1986).  By refusing to develop a comprehensive national climate recovery plan, 
the Federal Defendants have made a deliberate decision to abrogate their duties under the public 
trust to prevent substantial impairment to the essential resources the government holds in trust 
for citizens. 
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 Additionally, each of the Federal Defendants’ constitutional duties to Plaintiffs under the 

federal Public Trust Doctrine are analogous to the sort of “special relationship” of dependence 

and danger in which federal due process imposes affirmative duties on government actors.  

When a government agent has a “special relationship” with any of its citizens, due process 

jurisprudence holds such agents to affirmative protective duties.  DeShaney v. Winnebago Cnty. 

Dep’t of Soc. Servs., 489 U.S. 189, 198(1989) (“[I]n certain limited circumstances the 

Constitution imposes upon the State affirmative duties of care and protection. . . .”).  Although 

Plaintiffs are not involuntary prisoners of the federal government, the public trust is based upon 

an analogous “special relationship” between the people and the federal government.  Plaintiffs 

are at the mercy of the government’s management (or mismanagement) of public trust resources.  

Moreover, just as an injured prisoner is in grave danger, so are the plaintiffs here.9  Allowing the 

loss of a habitable climate system is a breach of the constitutional trust relationship between the 

government and the people.  At its core, the Constitution requires the federal government be 

accountable to its citizens for its obligations.  Plaintiffs’ right to invoke the government’s public 

trust duties is protected by the Due Process Clause of the Fifth Amendment. 

When the government establishes a “special relationship” with a person, “[t]he 

affirmative duty to protect arises not from the State’s knowledge of the individual’s 

predicament or from its expressions of intent to help him, but from the limitation which it has 

imposed on his freedom to act on his own behalf.”  DeShaney, 489 U.S. at 200.  Here, the 

Federal Defendants have abrogated Plaintiffs’ freedom to act on their own behalf to prevent 
                                                        
9“[U]nabated fossil fuel emissions continue to drive the Earth increasingly out of energy 
balance.  Unless action is undertaken without further delay, . . . Earth’s climate system will be 
pressed toward and past points of no return. . . . [D]elay in undertaking sharp reductions in 
emissions will undermine any realistic chance of preserving a habitable climate system . . .”  
Hansen Amicus, Doc. 108 at 7. 
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irreparable harm to the atmosphere.  These youth plaintiffs are powerless to take action to 

mitigate the potentially catastrophic changes being caused by greenhouse gas (“GHG”) 

emissions.  The Federal Defendants have the authority to take action, and their position of 

trusteeship obligates them to take action. 

By abrogating their public trust obligations, the Federal Defendants are violating 

Plaintiffs’ fundamental rights to life, liberty and property.  Due Process requires these Federal 

Defendants fulfill their public trust obligations to protect the atmosphere10 – an essential national 

resource held in trust for the people. 

3. Equal Protection 

The Federal Defendants also have violated Plaintiffs’ Fifth Amendment guarantee of 

equal protection of the laws. As federal actors, defendants are constitutionally-bound to afford 

citizens the equal protection of the laws. Weinberger v. Wiesenfeld, 420 U.S. 636, 655 (1975) 

(“This Court’s approach to Fifth Amendment equal protection claims has always been precisely 

the same as to equal protection claims under the Fourteenth Amendment.”).  By continuing to 

abrogate their public trust duties to protect the atmosphere from irreparable harm, the Federal 

Defendants create a situation such that certain persons, such as the elderly, are insulated from 

serious harm, while young people and “our Posterity” are disproportionately impacted. 

Youth such as Plaintiffs are unable to hold their elected officials accountable for this 

harm by voting.  “Central both to the idea of the rule of law and to our own Constitution’s 

guarantee of equal protection is the principle that government and each of its parts remain open 

on impartial terms to all who seek its assistance.”  Romer v. Evans, 517 U.S. 620, 633 (1996).  

                                                        
10 As formulated by Justice Holmes, in its sovereign capacity, “the state has an interest 
independent of and behind the titles of its citizens, in all the earth and air within its domain.”  
Georgia v. Tenn.Copper Co., 206 U.S. 230, 237 (1907). 
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The federal legislative and executive branches, co-trustees of the sovereign public trust, are not 

open to Plaintiffs on any, much less impartial, terms.  Plaintiffs’ dearth of available legal redress 

in the face of irreparable, discriminatory harm is all the more reason why this Court should 

exercise its equitable powers to grant the relief sought.   

There are discriminatory consequences of the Federal Defendants’ abrogation of their 

public trust obligation.  The Public Trust Doctrine has protected the people’s interest in common 

“property of a special character” throughout our country’s history.  Ill. Cent. R.R., 146 U.S. at 

454.  Now the right to invoke this trust relationship with these Federal Defendants is more urgent 

than ever before; yet Plaintiffs are denied that fundamental right.  Our government does not exist 

for the exclusive comparative advantage of those people currently in power, as well as members 

of a similar age.  Plaintiffs are deprived of their rights by systematic discrimination due to their 

age, and this deprivation is repugnant to the equitable principles of our government and 

Constitution.    

Such a discriminatory abrogation cannot satisfy even the minimal requirement that a 

governmental action must be rationally related to a legitimate purpose. See, e.g., Romer v. Evans, 

517 U.S. 620, 632, (1996) (“In the ordinary case, a law will be sustained if it can be said to 

advance a legitimate government interest, even if the law seems unwise or works to the 

disadvantage of a particular group, or if the rationale for it seems tenuous.”).  Those in power 

cannot take away the right to equal protection of a smaller group.  See, e.g., Palmore v. Sidoti, 

466 U.S. 429, 433 (1984) (“Private biases may be outside the reach of the law, but the law 

cannot, directly or indirectly, give them effect.”).  This deprivation of Plaintiffs’ equal protection 

of the laws is particularly unjust and worthy of remedy because the numerically and politically 

disadvantaged group to which they belong is the future of our nation. 
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4.  Commerce Clause 

The reach of Commerce Clause power under the federal Constitution fully supports the 

scope of a federal Public Trust Doctrine.  U.S. Const. Art. I § 8, cl. 3.  Federal public trust 

resources such as waterways and the atmosphere are channels of interstate commerce.  See, e.g., 

Caminetti v. United States, 242 U.S. 470, 491 (1917) (“[T]he authority of Congress to keep the 

channels of interstate commerce free from immoral and injurious uses has been frequently 

sustained, and is no longer open to question.”).  Moreover, courts have recognized that Congress 

retains authority over broadcasting frequencies as a public trust, finding broadcasting legislation 

a clear indication of congressional acceptance of the Public Trust Doctrine.  See Office of 

Commc'n of United Church of Christ v. F.C.C., 707 F.2d 1413, 1427 (D.C. Cir. 1983) (“The 

clear intent of the Act was that the award of a broadcasting license should be a public trust.”) 

(internal quotation marks omitted). 

The atmosphere, more than any land or waterway, is shared amongst the United States.  

Accordingly the atmosphere is rightly within the federal government’s power to regulate in the 

public interests of citizens.  See, e.g., United States v. Causby, 328 U.S. 256, 261 (1946) (“To 

recognize such private claims to the airspace would clog these highways, seriously interfere with 

their control and development in the public interest, and transfer into private ownership that to 

which only the public has a just claim.”).  Mismanagement of federal public trust resources 

through an abrogation of trust obligations results in substantial impediments on interstate 

commerce.  

The government’s public trust obligations to protect shared national resources are 

analogous to the many other public concerns on a national scale – they are most effectively 

managed by the federal government.  See, e.g., Helvering v. Davis, 301 U.S. 619, 644 (1937) 
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(“The problem is plainly national in area and dimensions. Moreover, laws of the separate states 

cannot deal with it effectively. Only a power that is national can serve the interests of all.”)  As 

co-trustees of the atmospheric resources of the United States, the Federal Defendants have a duty 

to prevent irreparable harm to these resources held in public trust. 

D. Plaintiffs Request the Opportunity to Provide Further Briefing on these 
Constitutional Issues 

 A motion to reconsider may be granted when a party was unable to file an opposition 

brief through no fault of their own, resulting in a manifest injustice.  Marbury Law Grp., PLLC, 

729 F.Supp.2d at 83.  Despite pleading their federal Public Trust Doctrine claims under the 

Constitution – both in the Amended Complaint and in opposing NAM’s Motion to Dismiss – 

Plaintiffs were deprived of an opportunity to fully brief the federal Public Trust Doctrine under 

the Constitution.  Section V(C), supra, provides this Court a primer on Plaintiffs’ constitutional 

arguments.  Plaintiffs request an opportunity to fully brief the constitutional issues to prevent 

clear legal error and manifest injustice.  See Firestone, 76 F.3d 1205, at 1208.  There can be no 

doubt that a federal question, per 28 U.S.C. § 1331, exists and affords this Court jurisdiction to 

hear Plaintiffs’ case. 

VI.  THE SUPREME COURT’S DECISION IN AEP WAS MISINTERPRETED 

The doctrine of common law displacement does not apply to the instant case because, as 

discussed above, Plaintiffs’ claim is constitutional and based on a fundamental obligation of the 

sovereign.  However, even if the claim were merely a common law claim, this Court’s reading of 

the holding in AEP is contrary to the opinion’s plain meaning and inconsistent with the “no 

superfluous words” maxim of judicial interpretation.  A well-known canon of construction, that 

“a legislature is presumed to have used no superfluous words,” is applicable here.  See Platt v. 

Union Pac. R.R. Co., 99 U.S. 48, 58 (1878); see also Babbitt v. Sweet Home Chapter of Cmtys. 
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for a Great Or., 515 U.S. 687, 698 (1995) (noting a “reluctance to treat statutory terms as 

surplusage”).  A court will presume that no words of a text are superfluous and each word ought 

to be given meaning if possible.  Crandon v. U.S., 494 U.S. 152, 171 (1990) (finding that words 

should not be read out of a statute where it changes the meaning of the sentence).   

In American Electric Power Co. v. Connecticut (“AEP”), the fossil-fuel fired power plant 

petitioners advocated in their brief to the Supreme Court that, “[a]ny federal common law 

climate change cause of action that might have been recognized has been displaced.”  Reply 

Brief for the Petitioners, Amer. Elec. Power Co. v. Connecticut, 564 U.S. --, 131 S.Ct. 2527 

(2011) (No. 10-174) 2011 WL 1393804, at *16.  In contrast, the Supreme Court held more 

narrowly “that the Clean Air Act and the EPA actions it authorizes displace any federal common 

law right to seek abatement of carbon-dioxide emissions from fossil-fuel fired power plants.” 

 Amer. Elec. Power Co,, 131 S.Ct. at 2537 (emphasis added).11  Comparing the petitioners’ 

position in their brief to the actual holding in the opinion clarifies how different the AEP Court’s 

narrow holding is from what the fossil-fuel fired power plants sought (and what all Defendants 

argued to this Court), by including the modifying clause, “from fossil-fuel fired power plants.”  

The Supreme Court did not find that all federal common law claims for relief to deal with 

climate change were displaced.   

The time-honored canons of judicial interpretation to read the plain meaning of text and 

not read out words as superfluous should be applied here.  Because Justice Ginsburg included 

“from fossil-fuel fired power plants” as part of the holding, this language must be interpreted to 

                                                        
11  Plaintiffs in the Native Village of Kivalina public nuisance litigation have also argued to the 
Ninth Circuit that the AEP holding is limited to displacing cases seeking reductions in power 
plant emissions, but does not displace suits seeking money damages against these same power 
plants. Brief for Petitioner, Native Village of Kivalina v. Exxon Mobil Corp., appeal pending, No. 
09-17490, at *6 (9th Cir.). The case has been argued and submitted to the Ninth Circuit.  Id. 
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add meaning to the holding and bears considerable weight in understanding the decision’s 

limited scope.  If the holding had read: “that the Clean Air Act and the EPA actions it authorizes 

displace any federal common law right to seek abatement of carbon-dioxide emissions [period],” 

it may have been closer to what the Defendants and this Court interpreted it to mean.  However, 

that is not the holding in AEP.   

“[F]rom fossil-fuel fired power plants” adds specific meaning to the holding, under the 

principle that no words are superfluous. This phrase limits the words “any federal common law 

right to seek abatement” to actions brought against defendants like the fossil-fuel fired power 

plants in question.  “From” is “used as a function word to indicate…a starting point in a 

statement of limits.”  (Merriam-Webster, Webster’s Ninth New Collegiate Dictionary 494 (9th 

ed. 1988).). The plain meaning of “from” confirms the holding in AEP was narrower than this 

Court stated in its decision to dismiss this case on the alternative ground of displacement. Here, 

the Clean Air Act displaces a federal common law right to seek abatement of carbon dioxide 

emissions only “from” defendants like those in the AEP case.  “From” narrows the displacement 

of federal common law rights of action to those seeking the direct regulation by the court of the 

carbon dioxide-emitting defendants.  Therefore, AEP did not decide the issue of whether a 

federal common law right exists to seek abatement of carbon-dioxide emissions through 

governmental action by the agencies entrusted with the duty to protect the atmosphere as a public 

trust asset.  In other words, Justice Ginsburg’s holding cannot fairly be read to say: “that the 

Clean Air Act and the EPA actions it authorizes displace any federal common law right to seek 

abatement of carbon-dioxide emissions from [EPA],” especially in light of the Court’s 

fundamental concern that hundreds of lawsuits against private carbon emitters would be 

unmanageable for the judiciary and that EPA should be deciding how to regulate such emissions. 
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Amer. Elec. Power Co., 131 S.Ct. at 2539-40 (“The expert agency is surely better equipped to do 

the job than individual district judges issuing ad hoc, case-by-case injunctions [against private 

parties]. Federal judges lack the scientific, economic, and technological resources an agency can 

utilize in coping with issues of this order.”). 

VII. LEAVE TO AMEND 

If this Court finds Plaintiffs have not alleged a constitutional claim sufficient to state a 

claim for relief or to invoke this Court’s jurisdiction, then pursuant to Fed. R. Civ. P. 15(a)(2), 

Plaintiffs respectfully request this Court grant leave to amend their complaint.  Granting leave to 

amend under to Fed. R. Civ. P. 15(a)(2) is “freely” given when justice so requires” and “this 

mandate must be headed.”  Foman v. Davis, 371 U.S. 178, 182 (1962). Denying leave to amend 

is an abuse of discretion without a compelling reason such as “undue delay, bad faith, or dilatory 

motive ... repeated failure to cure deficiencies by [previous] amendments [or] futility of 

amendment.”  Firestone, 76 F.3d 1205, 1208 (quoting Foman, 371 U.S. at 182). None of those 

reasons apply here.  Defendants have no ground to claim they would be prejudiced in anyway by 

granting leave to amend in this important case. If this Court does not reverse its decision 

dismissing Plaintiffs’ complaint, Plaintiffs respectfully request the Court vacate the Order 

granting the Defendants’ Motion to Dismiss and grant leave for Plaintiffs to amend their 

complaint.   

VIII.   CONCLUSION 

A.   Plaintiffs Did Not Have an Opportunity to Brief PPL Montana 

Plaintiffs’ motion for leave to file a response to Huffman’s amicus brief was denied by 

this Court on May 4, 2012, denying Plaintiffs any opportunity to brief PPL Montana in response 

to it being raised for the first time in Intervenor Defendants’ consolidated reply and the Huffman 
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Amicus brief.  The fact that this Court based its decision to dismiss Plaintiffs’ claim on the very 

case the Court refused to let Plaintiffs brief constitutes a manifest injustice.  See Marbury Law 

Grp., 729 F.Supp.2d at 83. 

B.   No Decision Was Made on the Admission of Two Amicus Briefs 

Plaintiffs suffered a manifest injustice due to this Court’s failure to admit and consider 

two amicus briefs supporting Plaintiffs.  While this Court admitted the Huffman Amicus 

supporting Defendants’ arguments, two motions to file Amicus briefs in support of Plaintiffs’ 

arguments remain undecided for over six months. Dr. James Hansen and twenty-two law 

professors filed separate motions to file Amicus Curiae briefs in support of Plaintiffs, both of 

which were never decided by this Court.  Docs. 107-111, 132-135.  

C.   “Our Posterity” Must Be Protected 

There has never been an issue before the courts—i.e., the obligation under our federal 

Constitution to protect “our Posterity,”— which will have a more profound impact on our 

Nations’ citizens and their rights to fundamental constitutional protections than is presented in 

this case.  Though this right was alleged in the Amended Complaint, Doc. 4 at 2, 

5,9,13,14,15,17,32,34,36, and 38, neither the Federal Defendants nor the Intervenor Defendants 

objected to the right in their briefing and this Court never addressed nor considered it in its 

determination.  Plaintiffs contend that was error and is a manifest injustice. 

Our Founders’ concern for youth and future generations under our constitutional 

framework is expressly articulated in the Preamble to the U.S. Constitution: 

“We the People of the United States, in order to form a more perfect 
Union, establish justice, insure domestic tranquility, provide for the  
Common defence, promote the general Welfare, and secure the Blessings 
of Liberty to ourselves and our posterity, do ordain and establish this  
Constitution for the United States of America.” 
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U.S. Const. pmbl. 

The Supreme Court has long recognized that “[i]n expounding the Constitution . . . every 

word must have its due force: for it is evident from the whole instrument, that no word was 

unnecessarily used, or needlessly added.”  Holmes v. Jennison, 39 U.S. 538, 570 (1840).  In fact, 

the Preamble proclaims the ultimate ends for which the entire constitutional framework was 

established.  It includes words of reaffirmation of the present generation’s responsibility to youth 

and future generations. 

 The Preamble’s role in Constitutional construction in accord with Story’s Commentaries 

is that: “[It] is properly resorted to, where doubts or ambiguities arise upon the words or the 

enacting part . . . Its true office is to expound the nature, and extent and application of the powers 

actually conferred by the constitution. . .”  J. Story, Commentaries of the Constitution of the 

United States, sec 462 (2d ed. 1885); Jacobson v. Massachusetts, 197 U.S. 11, 22 (1905).  The 

Posterity clause of the Preamble clearly indicates that future generations are beneficiaries of the 

powers, duties, obligations, and rights enumerated elsewhere in the Constitution.  It follows, that 

all subsequent constitutional provisions should be construed, where possible, in this 

intergenerational light.  Jim Gardner, Discrimination against Future Generations:  The 

Possibility of Constitutional Limitation, 9 Envtl. L. 29, 35, 33 (1978). 

 In fact, various jurisdictional guidelines developed by the courts and articulated by 

scholars support the conclusion that youth and future generations can and should be treated as a 

“suspect” class.  In re Griffits, 413 U.S. 717 (1973); United States v. Carolene Prods. Co., 304 

U.S. 144, 152-153 n.4 (1938).   Under those guidelines, extraordinary intergenerational harms 

should be recognized as unconstitutional infringements upon their “fundamental interests.” 
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 The need for protection of youth and future generations is consistently expressed in the 

Constitution.  Though alleged by Plaintiffs, this Court did not consider the constitutional rights 

of youth and “our Posterity” in its decision.  That was error and results in a manifest injustice.   

D.   Request for Reconsideration, Further Briefing, and Leave to Amend 

For the foregoing reasons, Plaintiffs respectfully request the Court reconsider its order 

dismissing this Action.  In this vein, Plaintiffs request an opportunity to fully brief the 

Constitutional bases for their claims under the federal Public Trust Doctrine on a motion for 

summary judgment.  Plaintiffs further request leave to file a second amended complaint to 

address any of the deficiencies the Court has found. 
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