
 

 

ORAL ARGUMENT NOT YET SCHEDULED 
No. 13-5192 

 

UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

_____________________________ 

ALEC L., et al., 

Plaintiffs – Appellants, 

v. 

GINA McCARTHY, et al.,  

Defendants – Appellees, 

THE NATIONAL ASSOCIATION OF MANUFACTURERS, et al., 

Intervenors for Defendants  – Appellees 
_____________________________ 

 
On Appeal from the Unites States District Court 

for the District of Columbia (No. 11-cv-02235 (RLW)) 
_____________________________ 

 
BRIEF OF GOVERNMENT LEADERS AS AMICI CURIAE IN SUPPORT 

OF PLAINTIFFS-APPELLANTS SEEKING REVERSAL 
_____________________________ 

Counsel for Amici Curiae 
TIMOTHY M. BECHTOLD 
Bechtold Law Firm, PLLC 
317 East Spruce Street 
PO Box 7051 
Missoula, MT 59807 
(406) 721-1435 
 

 
 

 

 
 

USCA Case #13-5192      Document #1465849            Filed: 11/12/2013      Page 1 of 41



 i 

STATEMENT REGARDING CONSENT TO FILE, SEPARATE BRIEFING, 
AUTHORSHIP, AND MONETARY CONTRIBUTIONS 

 
Counsel for all parties have consented to the submission of this brief. 

Amici curiae certify pursuant to D.C. Circuit Rule 29(d) that they are filing 

the only amicus curiae brief on behalf of state and local government leaders on the 

issue of the need for comprehensive federal action to reduce greenhouse gas 

emissions, the inequity and inefficacy of the status quo where some state and local 

governments act and others do not, and the successful examples of nationally-led 

emission reduction efforts.  To the extent other amicus curiae briefs may be filed, 

amici would not be able to practicably coordinate the filing of a joint brief 

concerning other interests, making the submission of this separate brief necessary. 

 Under Federal Rule of Appellate Procedure 29(c), amici curiae state that no 

party’s counsel authored this brief in whole or in part, and no party or party’s 

counsel contributed money intended to fund preparing or submitting this brief.  

Further, no person other than amici curiae or their counsel contributed money 

intended to fund preparing or submitting this brief. 
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 ii 

 
CERTIFICATE OF INTERESTED PARTIES, RULINGS,  

AND RELATED CASES 
 

A. Parties and Amici. Except for the following, all parties, intervenors, and amici 

appearing before the district court and in this Court are listed in the Brief for 

Plaintiffs-Appellants: 

 Texas State Representative Lon Burnam, Montgomery County Councilman 

Marc Elrich, Missoula Mayor John Engen, and Eugene Mayor Kitty Piercy are 

amici curiae in this appeal.  

B. Rulings under Review. References to the rulings at issue appear in the Brief 

for Plaintiffs-Appellants.  

C. Related Cases. References to related cases appear in the Brief for Plaintiffs- 

Appellants. 

Respectfully submitted,  
 
/s/ Timothy M. Bechtold 
Timothy M. Bechtold 
Counsel for Amici Curiae 

 
Dated: November 12, 2013 
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IDENTITIES AND INTERESTS OF AMICI CURIAE 

Amici curiae represent city, county, and state government officials 

who are concerned about climate change and want to emphasize the need for 

federal action on climate change.  Amici seek to ensure that in deciding this 

case the Court understands the efforts that many cities, counties, and states 

throughout the United States are taking to reduce greenhouse gas emissions 

and to underscore the importance of comprehensive federal action to address 

climate change.  Amici join to support Youth Appellants Alec L., et al. in 

seeking reversal, and include:  

The Honorable Lon Burnam has served in the Texas House of 

Representatives, representing District 90 in Fort Worth since 1997. Rep. 

Burnam currently serves on the Criminal Jurisprudence and Energy 

Resources Committees.  His legislative work focuses on consumer issues, 

anti-discrimination, fair taxation, energy, and the environment.  In keeping 

with his tireless advocacy to protect this Texas’s natural resources, Rep. 

Burnam supports the youths’ efforts in this case and urges this Court to 

reverse the district court’s ruling. 

 Marc Elrich is a County Councilman of Montgomery County, 

Maryland since 2006.  Elrich serves on the Public Safety Committee, where 

he is the Lead Member for Youth Programs.  He also serves as Council 
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representative on the Metropolitan Washington Council of Governments 

Transportation Planning Board and the Metropolitan Development Policy 

Committee.  As an elected official, Elrich is committed to leading and 

supporting efforts to combat global warming because it affects 

everyone.  Elrich is concerned that currently many programs to address this 

most pressing problem are voluntary and that there are not comprehensive 

plans in place to adequately solve the problem of climate change. Elrich, and 

the citizens he represents, intend to continue striving for comprehensive 

solutions but require leadership at the federal level to assist their efforts.   

 John Engen is Missoula, Montana’s 50th mayor, recently re-elected 

to his third term. Among Engen’s first acts as mayor in early 2006 was his 

signing of the U.S. Conference of Mayors’ Climate Protection Agreement, 

renewing the City of Missoula’s pledge in the footsteps of its two previous 

mayors.  Mayor Engen initiated and worked for passage of an open space 

bond, which enables Missoula to add continually to its more than 3,300 

acres of conservation lands in and around the city.  Mayor Engen 

commissioned an emissions inventory of municipal operations, completed in 

2010 and then convened a task force to develop and write a Conservation & 

Climate Action Plan for City operations.  The plan was completed and 

adopted by the City Council in 2013 with the goal of carbon neutrality for 
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City operations in 2025.  An energy conservation coordinator, created in 

Mayor Engen’s FY 2013 budget, oversees the plan.  Under Mayor Engen’s 

leadership, City of Missoula staff members have worked continually on 

projects large and small that conserve energy and make City operations 

greener. 

 Kitty Piercy has served as the Mayor of Eugene, Oregon since 2005.  

In her first term as Mayor, she launched the Sustainable Business Initiative, 

which led to green building practices, a city Sustainability Commission and 

a sustainability manager.  Under Mayor Piercy’s leadership, the city also 

produced a Climate and Energy Plan.  Mayor Piercy was an early signer of 

the U.S. Mayor’s Climate Protection Agreement.  Under her leadership, 

Eugene’s carbon dioxide emissions have been declining.  Mayor Piercy also 

served in the Oregon House of Representatives from 1995-2000. 

SUMMARY OF ARGUMENT 

 
 Many local and state governments have made strides to reduce 

greenhouse gas emissions in response to scientific information about the 

threat of human-caused climate change and ocean acidification.  However, 

they will never be able to reverse global warming in the absence of a 

nationally coordinated plan for ensuring that emissions are reduced at 

sufficient levels across the United States, not only in cities and states that are 
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making efforts to reduce emissions, but across the nation.  The federal 

government has a duty to protect national resources, like the atmosphere, 

and a comprehensive climate recovery plan, informed by science, is 

critically needed.  National emission reduction planning and action by 

Denmark, Sweden, and Germany show that what Appellants seek is 

technically and economically feasible. 

 
ARGUMENT 

 
I. State and Local Government Officials Need Respondents to Act 

on Climate Change. 
 
Across the country, state and local governments are calling on the 

federal government to respond to the threat of human-made climate change 

by utilizing its authority to reduce carbon dioxide (CO2) emissions.  While 

many states, counties, cities, and towns in the United States (hereinafter 

referred to as “local governments”) recognize the serious consequences of 

climate change and are implementing various measures to reduce their CO2 

emissions, local governments need support from the federal government in 

order to achieve the reductions in CO2 emissions necessary to prevent 

irreparable harm from climate change.  To achieve these reductions, the 

federal government must immediately develop a comprehensive national 

climate recovery plan. 
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A. Local Governments Cannot Reverse Climate Change on Their 
Own. 

There are four primary reasons why local governments cannot 

adequately address climate change on their own.  First, while many local 

governments are implementing measures to reduce CO2 emissions, other 

local governments are failing to implement any significant measures to 

reduce emissions.  It is beyond the jurisdiction of these local governments to 

feasibly offset emissions from other states.  

The contrasting approaches to climate change taken by Massachusetts 

and Texas are illustrative of this point.  On the one hand, Massachusetts has 

implemented various statutory and regulatory approaches aimed at reducing 

CO2 and other greenhouse gas (GHG) emissions throughout the State.  For 

example, Massachusetts’ Global Warming Solutions Act (GWSA) requires 

that, by the year 2050, the Massachusetts Department of Environmental 

Protection (MassDEP) set a target of reducing statewide GHG emissions to 

at least eighty percent below 1990 levels.1  MassDEP has also adopted a 

number of regulatory measures aimed at reducing GHG emissions.2  On the 

other hand, Texas is failing to implement any meaningful GHG emission 

                                                
1 Mass. Gen. Laws Ann. ch. 21N, § 3(a). 
2 For details of specific regulatory measures that MassDEP has adopted, see 
Air & Climate Regulations & Standards, MASS.GOV, 
http://www.mass.gov/eea/agencies/massdep/air/regulations/air-and-climate-
regulations.html.  
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reduction programs and has sued the United States Environmental Protection 

Agency to prevent the regulation of greenhouse gases.3  See Coal. for 

Responsible Regulation, Inc. v. E.P.A., 684 F.3d 102 (D.C. Cir. 2012); State 

of Texas, et al. v. E.P.A., 726 F.3d 180 (D.C. Cir. 2013). 

Even when multiple local governments collaborate to address climate 

change and ocean acidification, they still require strong federal action.  On 

October 28, 2013, the governments of California, British Columbia, Oregon, 

and Washington signed the Pacific Coast Action Plan on Climate and 

Energy in order, inter alia, to establish mid- and long-term emission 

reduction targets that reflect the scientific findings of “the scale of 

greenhouse gas reductions that must be achieved globally to stabilize the 

climate.”4  The Pacific Coast Action calls for strong, positive federal action 

on climate change.   

Additionally, federal action to reduce GHG emissions is necessary to 

reduce the inequalities that arise when “free-rider” states, doing little to 

address climate change, benefit from the plans implemented by other local 

                                                
3 See Andrew Harris & Tom Schoenberg, Texas Sues U.S. To Block EPA 
Power Plant Emission Rules Covering 27 States, BLOOMBERG, (Sept. 21, 
2011), http://www.bloomberg.com/news/2011-09-21/texas-sues-u-s-to-
block-epa-power-plant-emission-rules-covering-27-states.html. 
4 Pacific Coast Action Plan on Climate and Energy (2013), available at 
http://www.pacificcoastcollaborative.org/Documents/Pacific%20Coast%20
Climate%20Action%20Plan.pdf. 
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governments.  The inconsistency in the way different states address climate 

change is an important reason why comprehensive federal action on climate 

change is so crucial to protect the atmosphere.5  Comprehensive federal 

planning can still allow for flexible local action to achieve emission 

reduction targets.  

Second, federal action will avoid the possibility that businesses would 

relocate from states that are aggressively adopting laws or regulatory 

measures to cut GHG emissions to states with lax environmental standards.  

Because GHG emissions are trans-boundary and affect climate change on a 

national scale, moving pollution sources to the states with the weakest 

environmental standards not only harms the environment, but also 

discourages states from implementing measures to reduce GHG emissions.  

Local governments’ concerns about this race to the bottom would be 

alleviated if the federal government implemented comprehensive, 

nationwide action to reduce GHG emissions.  

Third, because local governments’ capacity to regulate certain sectors 

is limited, federal leadership is especially important.  For example, the 
                                                
5 See, e.g., Brief of the States of Arizona et al. as Amici Curiae in Support of 
Petitioners at 5, Massachusetts v. E.P.A., 549 U.S. 497 (2007) (No. 05-1120) 
(stating “[t]here likely will be greater emissions of climate change pollutants 
if emissions are regulated State-by-State rather than by the federal 
government.  As a result, the effects of climate change on each State’s land, 
waters, and other assets may well be exacerbated.”). 
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federal government regulates fuel economy standards for motor vehicles6 

and energy efficiency standards for appliances7 and federal buildings.8  

Furthermore, the federal government manages a vast amount of federal 

public land within state borders providing many sources of fossil fuels.9  For 

all of these reasons, local governments do not have the full authority to 

regulate all carbon emissions within their jurisdiction, and thus 

comprehensive planning by the federal government is critical.   

                                                
6 Pursuant to Section 209(a) of the Clean Air Act, only California can adopt 
motor vehicle emissions standards, though these standards are subject to 
approval by the U.S. Environmental Protection Agency.  Other states can 
adopt standards identical to—but not stricter than—California’s.  See 42 
U.S.C. § 7543(a); see also Motor Vehicle Mfrs. Ass’n v. N.Y. State Dep’t of 
Envtl. Conservation, 17 F.3d 521, 525-26 (2d Cir. 1994). 
7 The National Appliance Energy Conservation Act of 1987 (NAECA), and 
subsequent legislation between 1988-2007 set national standards for 
commercial and residential appliances and equipment. The Energy Policy 
and Conservation Act establishes a national standard to regulate appliance 
efficiency and state and local governments can only set different standards 
under the building code exception for new construction.  42 U.S.C. §§ 6293, 
6297(f)(3)(D); 42 U.S.C. § 6316(b)(2B); but see Alexandra B. Klass, State 
Standards for Nationwide Products Revisited: Federalism, Green Building 
Codes, and Appliance Efficiency Standards, 34 HARV. ENVTL. L. REV. 335, 
349–51 (2010) (explaining that the Department of Energy has failed in its 
rulemaking duties). 
8 A federal district court voided local building efficiency codes based on 
federal preemption of appliance efficiency standards.  Air Conditioning, 
Heating and Refrigeration Institute v. City of Albuquerque, Civ. No. 08–633 
MV/RLP, 2008 WL 5586316 (D. N.M. Sept. 30, 2010). 
9 Section 211 of the Energy Policy Act guides renewable energy projects on 
federal lands.  Energy Policy Act of 2005, P.L 109-58, Title II, subtitle A.  
The Federal Land Policy and Management Act of 1976 guides how energy is 
permitted on Bureau of Land Management Lands.  43 U.S.C. § 1701 et seq.  
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 Finally, climate change is the type of national issue that necessitates 

an urgent response from all levels of governance.10  Only the federal 

government has the broad authority to address impacts on an atmospheric 

resource that transcend local, state, and national boundaries.   

B. Government Officials are Increasingly Calling on the Federal 
Government for Comprehensive, Coordinated Action.   

Due to the aforementioned reasons, officials at all levels of local 

government are increasingly calling on the federal government to take 

comprehensive, coordinated action on climate change.11  For example, in 

November 2011, 103 mayors sent a letter to President Obama asking him to 

prevent the construction of the Keystone XL pipeline because they were 

concerned the project would undermine local efforts to reduce oil 

consumption and fight climate change.12  Numerous mayors say that only 

the federal government has the tools and clout to address climate change 

                                                
10 See, e.g., Brief of the U.S. Conference of Mayors et al. as Amici Curiae in 
Support of Petitioners at 9, Massachusetts v. E.P.A., 549 U.S. 497 (2007) 
(No. 05-1120), stating: “global warming is exactly the kind of national and 
international issue that the Founders would have recognized as requiring a 
national response.” 
11 See, e.g., id at 1, stating: “[t]o achieve the reductions needed to prevent 
grave injury from global warming, the U.S. Environmental Protection 
Agency must lead the way….” 
12 Letter from Franklin Cownie, et al., to President Barack Obama (Nov. 16, 
2011), available at http://switchboard.nrdc.org/blogs/sclefkowitz/ 
over_100_mayors_voice_concern.html. 
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adequately.13  New York City Mayor Michael Bloomberg stated that local 

governments cannot address climate change on their own and “need 

leadership from the White House.”14  Recently, Mayor Frank Cownie of Des 

Moines, Iowa said, “[l]ocal governments have always been the leaders on 

climate action, but we need more support from the federal government.”15  

Mayors Bloomberg and Cownie are just two of the 1,060 mayors who joined 

the U.S. Conference of Mayors Climate Protection Agreement and vowed to 

reduce local GHG emissions and urge the federal government to enact 

policies to reduce GHG emissions, among other things.16   

 Across the country, local government officials are implementing plans 

to reduce their GHG emissions and minimize their contribution to climate 

change.  However, for the reasons mentioned above, they need a 
                                                
13 Valerie Volcovici & Patrick Rucker, U.S. Mayors Focus on ‘Local 
Warming,’ Urge Obama to Act, REUTERS (Jan. 18, 2013), 
http://www.reuters.com/article/ 2013/01/18/usa-climate-mayors-
idUSL1E9CI4ZH20130118. 
14 Robert Verchick, Gotham Gets It: Mayor Bloomberg Calls for 
Government Action on Climate Change, CENTER FOR PROGRESSIVE 
REFORM BLOG (Nov. 2, 2012), 
http://www.progressivereform.org/CPRBlog.cfm?idBlog=C16F1DFE-
A904-1D31-CA4A422E055419CA.  
15 Rick Piltz, Cities Taking Initiative on Climate Change Preparedness, 
CLIMATE SCIENCE WATCH (June 19, 2013), 
http://www.climatesciencewatch.org/2013/ 06/19/cities-taking-initiative-on-
climate-change-preparedness/.  
16 THE UNITED STATES CONFERENCE OF MAYORS CLIMATE PROTECTION 
CENTER, http://www.usmayors.org/climateprotection/revised/ (last visited 
Oct. 10, 2013). 
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comprehensive national plan by the federal government to effectively 

address the trans-boundary crisis of climate change. 

II. The United States Government has a Fundamental Sovereign 
Obligation to Take Action on Climate Change. 

 
 The United States government’s obligation to take comprehensive 

action on climate change is fundamental to its relationship with the 

American people and cannot be abrogated.  This obligation is grounded in 

the constitutional framework established by our Nation’s founders, which 

established a system of dual sovereignty to protect life, liberty, and property 

for posterity.  See U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 838-39 

(1995) (Justice Kennedy’s concurring opinion).  

Federalism was our Nation’s own discovery.  The Framers split 
the atom of sovereignty.  It was the genius of their idea that our 
citizens would have two political capacities, one state and one 
federal, each protected from incursion by the other.  The 
resulting Constitution created a legal system unprecedented in 
form and design, establishing two orders of government, each 
with its own direct relationship, its own privity, its own set of 
mutual rights and obligations to the people who sustain it and 
are governed by it.  It is appropriate to recall these origins, 
which instruct us as to the nature of the two different 
governments created and confirmed by the Constitution. 
 

Id. 

The national sovereign must protect resources of a national character 

on which our citizenry, present and future, depend for their lives, liberties, 

and property.  States and local governments have separate duties to their 

USCA Case #13-5192      Document #1465849            Filed: 11/12/2013      Page 22 of 41



 

12 

own citizens and over conduct within their borders, but by the U.S. 

Constitution, States granted power to a national sovereign, our federal 

government, to secure for posterity interests of a national character.  Id.  

Preserving the atmospheric resource and, thus, the welfare of its citizens is 

one of the most essential purposes of government.  States are unable to 

address nationwide GHG emissions on their own; thus, even where state 

constitutions, statutes, and public trust law obligate states to act on the 

climate crisis, the federal government has a separate public trust obligation 

to protect those national natural resources that cross state boundaries. 

III. A Comprehensive National Climate Recovery Plan is Essential to 
Achieve Needed GHG Emission Reductions. 

 
 A comprehensive national climate recovery plan is essential to 

achieving scientifically-mandated GHG emission reductions to protect the 

atmospheric resource, the climate system, and the oceans.  Leading climate 

scientist Dr. James Hansen asserts: “Rapid emissions reduction is required to 

restore Earth’s energy balance and avoid ocean heat uptake that would 

practically guarantee irreversible effects.”17  Rapidly reducing CO2 

emissions is technologically and economically feasible for a limited time, 

                                                
17 James Hansen, et al., Climate Change and Intergenerational Justice: 
Rapid Reduction of Carbon Emissions Required to Protect Young People, 
Future Generations and Nature, Public Library of Science (PLOS) One at 1 
(forthcoming 2013). 
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but can only be accomplished through a federal comprehensive climate 

recovery.18 

 As explained below, the central governments of Germany, Denmark, 

and Sweden have successfully implemented GHG reduction strategies after 

comprehensively planning for those reductions in coordination with their 

own local governments.  The success of these countries in reducing their 

GHG emissions relies on leadership from their central governments.  The 

federal government must also lead in addressing climate change in the 

United States.   

IV. The Central Governments of Denmark, Sweden, and Germany 
Have Significantly Reduced GHG Emissions by Implementing 
Legally Binding and Enforceable National Targets. 

By making climate change mitigation one of their top national 

priorities, Germany, Denmark, and Sweden have significantly reduced fossil 

fuel emissions and are on trajectories consistent with what is needed to 

address climate change.  These comprehensive plans reflect an 

understanding that each country has a duty to protect the atmosphere for the 

future of its citizens.  

                                                
18 See id. at 30–32; Expert Declaration of Arjun Makhijani, Ph.D., in 
Support of Youth’s Motion for Preliminary Injunction, Sept. 28, 2011, 
Appellants’ Appendix, A271-A335. 
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While these countries are respectively ranked 7th, 62nd, and 57th in 

the world for annual CO2 emissions, they are leading the way in reducing 

their GHG emissions.19  These wealthy, industrialized countries have proven 

that it is possible for national governments to cut emissions while 

maintaining economic prosperity.  Although these countries’ success is 

bolstered by local action, cooperation, and innovation, the willingness of 

their central governments to set binding and enforceable targets is truly 

indispensible.   

The United States was, until recently, the world’s largest overall 

emitter of CO2.20  Through national planning, the United States has the 

resources and technology to reduce its GHG emissions and achieve a similar 

level of success as these European nations.    

A. National Climate Recovery Planning in Denmark. 

“It is the Danish government’s clear opinion that the green 
road is the one we all need to travel eventually.”21 
 
Denmark is one of the world’s leaders in reducing GHG emissions 

and planning for a future without fossil fuels.  In the international realm, 
                                                
19 United Nations Statistics Division, Millennium Development Goals 
Indicators, http://mdgs.un.org/unsd/mdg/SeriesDetail.aspx?srid=749&crid=, 
(last visited Oct. 13, 2013) (based on 2008 estimates). 
20 Id. 
21 Denmark Government, Independent from Fossil Fuels by 2050, 
DENMARK.DK, http://denmark.dk/en/green-living/strategies-and-
policies/independent-from-fossil-fuels-by-2050/ (last visited Nov. 11, 2013). 
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Denmark is on track to meet its targets under both the Kyoto Protocol to the 

United Nations Framework Convention on Climate Change (Kyoto), as well 

as its European Union (EU) obligations.22  

In 2012, the Danish Parliament passed legislation based on an 

ambitious plan to become independent of fossil fuels by 2050.23  The Danish 

government “wisely” chose a three-track approach to achieving its targets 

through their national plan called the Energy Strategy 2050.24  The first track 

is a transition phase that will increase the efficiency of Denmark’s energy 

consumption and increase the renewable energy supply.25  The second track 

involves planning and integration of new solutions in strategic sectors.26  

The third track is the technology development phase, which will eventually 

culminate in the market integration of cleaner technologies to replace fossil 

fuels.27  Each track requires government action, such as increasing energy-

saving obligations, building efficiency standards, and providing funding for 

                                                
22 INTERNATIONAL ENERGY AGENCY (IEA), ENERGY POLICIES OF IEA 
COUNTRIES, DENMARK 9 (2011), available at 
http://www.iea.org/publications/freepublications/publication/Denmark2011_
unsecured.pdf [hereinafter IEA DENMARK]. 
23 Peter Stanners, Green Energy Deal Finally in Place, COPENHAGEN POST, 
Mar. 23, 2012, http://cphpost.dk/news/national/green-energy-deal-finally-
place. 
24 IEA DENMARK, supra note 22, at 23-25. 
25 Id. at 23. 
26 Id. at 23. 
27 Id. at 23. 
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research, development, and demonstration of new technologies prior to 

introducing them to the market.28  Denmark also has robust taxes on coal, 

oil, natural gas, and electricity.29  

In addition to Denmark’s Energy Strategy 2050, the government has 

established short-term goals as well.  For example, thirty-five percent of 

Danish energy will be produced from renewable sources as early as 2020.30  

To help achieve this target, the Danish government implemented initiatives 

to increase the use of biomass, wind, and biogas.31  The Danish government 

also anticipates that, by 2020, energy consumption will fall by twelve 

percent compared to 2006 levels.32  

Over the last two decades, Demark has decoupled energy 

consumption from economic growth, allowing simultaneous economic 

growth and GHG emission reductions.33  From 1990–2011, the Danish 

economy grew thirty-five percent, while CO2 emissions decreased by over 

seven percent.34  Denmark’s 2012 per capita Gross Domestic Product (GDP) 

                                                
28 Id. at 24–25. 
29 Id. at 27. 
30 Stanners, supra note 23. 
31 IEA DENMARK, supra note 22, at 22. 
32 Stanners, supra note 23. 
33 IEA DENMARK, supra note 22, at 7. 
34 Id. at 29. 
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at Purchasing Power Parity (PPP) was U.S. Dollars (USD) 41,994.35  

Denmark is a “major exporter” of new energy technology and equipment, 

which made up almost ten percent of Danish exports in 2010.36  Denmark 

also supplies around one-third of all wind turbines in the world.37 

The central government necessarily plays the leading role in Energy 

Strategy 2050, yet the plan involves cooperation with local governments and 

municipalities as well.  The Ministry of Climate, Energy, and Building 

works closely with local governments and addresses concerns through joint 

assessments.38  When it comes to energy efficiency, Danish local 

governments have entered into agreements to ensure they all comply with 

the same standards set by the central government.39 

The Danish success is truly a national effort, with cooperation and 

integration between all levels of government.  Denmark’s central 

government has shown that fulfilling its sovereign obligation to protect the 

atmosphere is far from a zero sum game with other parties.  To the contrary, 

                                                
35 Denmark Fact Sheet, ECONOMIST INTELLIGENCE UNIT, 
http://country.eiu.com/article.aspx?articleid=750946859 (last visited Nov. 
11, 2013). 
36 IEA DENMARK, supra note 22, at 10. 
37 Id. 
38 Id. at 42. 
39 Id. at 60. 
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the effort involves planning, innovation, and cooperation within and outside 

of its national borders. 

B. National Climate Recovery Planning in Sweden. 

“Sweden is obviously an extraordinary leader when it comes to 
tackling climate change and increasing energy efficiency, and 
developing new technologies.  And the goal of achieving a 
carbon-neutral economy is remarkable, and Sweden is well on 
its way.  We deeply respect and admire that and think we can 
learn from it.”40 

 Sweden has shown that it is possible for a central government to 

reduce its GHGs right now—not at some indefinite point in the future.  As 

Swedish Prime Minister Fredrik Reinfeldt noted in a joint press conference 

on September 4, 2013 with President Obama in Stockholm, “Sweden has 

reduced greenhouse gas emissions by 20 percent since 1990, while GDP at 

the same time has increased by 60 percent.  So there is no contradiction 

between economic growth and the protection of environment.”41  Indeed, 

Sweden remains a rich country.  In 2012 Sweden had a per capita GDP at 

PPP of USD 43,007.42   

                                                
40 Remarks by President Obama and Prime Minister Reinfeldt of Sweden in 
Joint Press Conference (Sept. 4, 2013), http://www.whitehouse.gov/the-
press-office/2013/09/04/remarks-president-obama-and-prime-minister-
reinfeldt-sweden-joint-press-. 
41 Id. 
42 Sweden: Fact Sheet, Economist Intelligence Unit, EIU.COM, 
http://country.eiu.com/article.aspx?articleid=1780968362 (last visited Nov. 
11, 2013). 
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 As a party to Kyoto, Sweden has international obligations to reduce its 

GHG emissions.  However, the Swedish government acknowledges that 

“[t]he Kyoto Protocol does not reduce emissions far enough.”43  Thus, while 

Sweden has fulfilled its international obligations under both Kyoto and the 

EU, the Swedish government set additional goals that exceed its 

international obligations.  For example, under Kyoto and the EU’s burden-

sharing scheme, Sweden was obliged to limit its increase in GHG emissions 

to no more than four percent above 1990 levels between 2008 and 2012.  

However, Sweden held itself to a higher standard of reducing its GHG 

emissions by four percent.44 

 For decades, Sweden’s central government has made reducing its 

GHG emissions a priority.  In 1988, Sweden enacted its first climate target.45 

The central government has created a price on carbon by taxing fuels, 

electricity, and CO2.46  Recently, the Swedish Parliament voted to gradually 

                                                
43 Government Offices of Sweden, Climate Policy, 
http://www.regeringen.se/sb/d/5745 (last visited Nov. 10, 2013). 
44 INTERNATIONAL ENERGY AGENCY (IEA), ENERGY POLICIES OF IEA 
COUNTRIES, SWEDEN: EXCERPT 16 (2013), http://www.iea.org/textbase/ 
nppdf/free/2013/sweden2013_excerpt.pdf [hereinafter IEA SWEDEN]. 
45 Sweden’s Fifth National Communication on Climate Change Under the 
United Nations Framework Convention on Climate Change, DS 2009: 36, 
Ministry of the Environment, available at http://unfccc.int/resource/docs/ 
natc/swe_nc5.pdf [hereinafter Sweden’s Fifth National Communication on 
Climate Change]. 
46 IEA SWEDEN, supra note 44, at 17. 
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limit CO2 exemptions for energy-intensive industries and offers varying 

levels of tax exemptions for vehicles that are fuel efficient, electric, or 

hybrids.47  

 The Swedish Parliament has continued to build on the country’s 

recent progress by setting both short-term and long-term goals to ensure 

sustainable development.  In the short-term, Parliament’s “integrated climate 

and energy policy” sets ambitious targets for 2020: a forty percent reduction 

in GHGs compared to 1990,48 at least a fifty percent share of renewable 

energy, twenty percent more efficient energy use, and at least ten percent 

renewable energy in the transport sector.49  

 In 2012, Sweden’s GHG emissions fell to 58.3 million tons of CO2 

equivalent—almost a twenty percent reduction from the 72.7 million tons 

that Sweden emitted in 1990.50  Sweden has thus made significant progress 

                                                
47 Id. at 18, 19. 
48 Id. at 12.  This forty percent reduction represents goals for sectors not 
included in the EU Emissions Trading Scheme (ETS), whereas reductions 
for activities within the ETS are determined at the EU level. Sweden’s Fifth 
National Communication on Climate Change, supra note 45, at 63. 
49 Swedish Ministry of the Environment and Ministry of Enterprise, Energy 
and Communications, An Integrated Climate and Energy Policy: 
Information Sheet About Government Bills 2008/09:162 and 163 (2009), 
available at http://www.government.se/content/1/c6/12/34/66/1a1aa683.pdf. 
50 Naturvårdsverket (Swedish Environmental Protection Agency), Press 
Release, Lower Emissions of Greenhouse Gases in 2012 (Apr. 18, 2013), 
available at http://www.swedishepa.se/News-and-press/Lower-emissions-
of-greenhouse-gases-in-2012/; Swedish Institute, Environment: 

USCA Case #13-5192      Document #1465849            Filed: 11/12/2013      Page 31 of 41



 

21 

reducing its GHG emissions compared to 1990 levels.  The Swedish 

government also established long-term priorities to meet Sweden’s ultimate 

goal of zero net GHG emissions by 2050.  These priorities include phasing 

out fossil fuels in heating by 2020, and phasing out fossil fuels in its vehicle 

stock by 2030.51  Additionally, Sweden is increasingly investing in and 

implementing the use of renewable energy such as wind, biofuels, and 

heating pumps.52  Although the use of such renewable energy is expected to 

increase in coming decades, most electricity production comes from 

hydropower and nuclear energy.53  Nuclear power in Sweden is not 

subsidized, and there is unlimited liability for operators.54   

 Sweden has taken these important strides to reduce its GHG emissions 

without sacrificing economic growth.  Indeed, “Sweden’s economic growth 

has been much higher than that of the rest of Western Europe, or the United 

                                                                                                                                            
Environmental Work for Generations, (May 2013), available at 
http://sweden.se/wp-content/uploads/2013/11/Environment-low-res.pdf; 
Sweden’s Environmental Policy, SWEDEN.SE, 
http://www.sweden.se/eng/Home/Society/Sustainability/Facts/Environment/ 
(last visited Nov. 11, 2013). 
51 IEA SWEDEN, supra note 44, at 12. 
52 Id. at 13, 22. 
53 Id. at 8, 22.  
54 Id. at 13. 
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States, since 2006.”55  Sweden’s successful reduction in GHG emissions by 

twenty percent since 1990, while increasing GDP by sixty percent, 

demonstrates that there is no contradiction between economic growth and 

meaningful action on climate change.   

C. National Climate Recovery Planning in Germany. 

“If we want to prevent the average global temperature from 
rising by more than 2° C . . .  it will not suffice for individual 
countries or groups of countries to reduce their emissions. . . . 
Each and every country will have to contribute to climate 
action in line with its responsibility and capacity. . . . [C]limate 
action is not only our duty to future generations, it is also an 
aspect of a sensible, precautionary and sustainable economic 
policy.”56 

 Though Germany is the world’s sixth largest GHG emitter among 

industrialized countries,57 it is a world leader in government efforts to 

mitigate climate change.  Through bold and comprehensive energy planning 

                                                
55 C. Fred Bergsten, The Swedish Model for Economic Recovery, WASH. 
POST, Aug. 29, 2013, http://articles.washingtonpost.com/2013-08-
29/opinions/41578257_1_sweden-global-economy-world-economy. 
56 Peter Altmaier, German Federal Minister for the Environment, Nature 
Conservation and Nuclear Safety, ENERGY, POLICY & LEGISLATION 
Transformation of Germany’s Energy System from National and 
International Perspectives, Sept. 17, 2013, available at 
http://www.climateactionprogramme.org/climate-leader-
papers/transformation_of_germanys_energy_system_from_the_national_and
_the_internat/. 
57 Energy Information Agency, Department of Energy, Each Country’s 
Share of CO2 Emissions (2008 estimates) available at 
http://www.ucsusa.org/global_warming/science_and_impacts/ science/each-
countrys-share-of-co2.html. 
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and policies, Germany is on track to meet its commitments under the Kyoto 

Protocol and EU emission targets.58   

 The central government’s climate change policies are a response to its 

obligation to protect the atmosphere as a resource for German citizens.  

Starting in the late 1980s, Germany has recognized the need to make drastic 

reductions in GHGs for the benefit of the country.59  In 2010, Germany’s 

central government adopted a comprehensive plan, called the Energy 

Concept, to establish the principles of a long-term strategy through 2050 to 

transition off fossil fuel sources toward renewable energy sources, with 

aggressive goals to reduce Germany’s GHG emissions.60  In 2011, Germany 

expanded the Energy Concept with a second energy plan, now collectively 

known as the Energiewende, which includes additional measures to achieve 

                                                
58 INTERNATIONAL ENERGY AGENCY, ENERGY POLICIES OF IEA COUNTRIES: 
GERMANY 9 (2013) [hereinafter IEA GERMANY]. 
59 Study Comm’n of the 11th German Bundestag: Preventative Measures to 
Protect The Earth’s Atmosphere, Protecting the Earth’s Atmosphere: An 
International Challenge (1989) (interim report). 
60 GERMAN FEDERAL MINISTRY FOR THE ENVIRONMENT, NATURE 
CONSERVATION AND NUCLEAR SAFETY, ENERGY CONCEPT (Sept. 28, 2010), 
available at http://www.bmu.de/fileadmin/bmu-
import/files/english/pdf/application/ 
pdf/energiekonzept_bundesregierung_en.pdf [hereinafter ENERGY 
CONCEPT]. 
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emission reduction goals while also phasing out coal and nuclear power 

plants.61  

 The Energiewende commits Germany to GHG emission reductions of 

40 percent by 2020, 55 percent by 2030, 70 percent by 2040, and 80 to 95 

percent by 2050, each relative to 1990 levels.62  Energy efficiency is a 

significant element of Energiewende and sets targets of twenty percent 

reduction in primary energy consumption by 2020 and fifty percent by 2050 

compared to 2008.  By its 2010 commitment, “[t]he federal government 

deliberately set Germany on the path towards becoming one of the world’s 

most energy efficient and environment friendly economies, while at the 

same time seeking to maintain affordable energy prices and a high level of 

economic prosperity.”63 

 Measures at the federal level include tax reform for registered 

vehicles,64 financing for energy conservation projects,65 and instituting a 

cap-and-trade program.66  Federal agency measures focus on decentralizing 

                                                
61 IEA GERMANY, supra note 58, at 9, 14 
62 ENERGY CONCEPT, supra note 60, at 4-5. 
63 IEA GERMANY, supra note 58, at 9. 
64 Id. at 58. 
65 Id. at 60. 
66 Id. at 57. 
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energy generation, enabling smart grid projects, and increasing energy 

efficiency programs.67  

 The German Länder and municipalities have also taken the initiative 

to implement climate change strategies of their own.68  While the tailored 

approaches of state and local governments are necessary to achieve emission 

reduction goals, the federal programs and governmental framework of the 

Energiewende are essential to make such accomplishments possible.69 

Based on the measures adopted to date, Germany is pushing to achieve 

greenhouse gas emission reductions of forty percent by 2020.70  As of 2011, 

Germany has reduced greenhouse gases by 26.4 percent against 1990 

levels.71  This achievement can be attributed in part to a gross energy 

                                                
67 ETHICS COMMITTEE FOR SAFE ENERGY SUPPLY, GERMANY’S ENERGY 
TRANSITION—A COLLECTIVE PROJECT FOR THE FUTURE 29-34 (May 30, 
2011), available at http://www.bundesregierung.de/Content/DE/ 
_Anlagen/2011/05/2011-05-30-abschlussbericht-ethikkommission_en.pdf? 
__blob=publicationFile&v=2. 
68 IEA GERMANY, supra note 58, at 62. 
69 See Rainer Hillebrand, Climate Protection, Energy Security, and 
Germany’s Policy of Ecological Modernisation, 22 ENVTL. POLITICS 664, 
667-70 (2013), available at 
http://www.tandfonline.com/doi/pdf/10.1080/09644016.2013.806627. 
70 See Almatier, supra note 56. 
71 GERMAN FEDERAL MINISTRY OF ECONOMICS AND TECHNOLOGY, FIRST 
MONITORING REPORT: ENERGY OF THE FUTURE (2012), available at 
http://www.bmwi.de/English/Redaktion/Pdf/first-monitoring-report-energy-
of-the-future,property=pdf,bereich=bmwi2012,sprache=en,rwb=true.pdf  
(the next progress report will be released in 2014). 

USCA Case #13-5192      Document #1465849            Filed: 11/12/2013      Page 36 of 41



 

26 

consumption decrease by 2.1 percent, and renewable energy increase of 

twelve percent.72 

 According to an International Energy Agency report, Germany has 

succeeded in decoupling its fossil fuel emissions from economic growth.73 

The number of jobs in the renewable energy sector alone more than tripled 

between 2004 and 2012.74  In 2012, 378,000 people were employed in this 

sector in manufacturing, maintenance, administration, and research.75  The 

additional jobs expected to be created through further efficiency measures 

will add up to about 130,000 per year to 2020.76  

 Germany has proven reductions in GHG emission levels is not only 

possible through comprehensive planning but is beneficial as well.  Such 

action reflects Germany’s recognition of its duty to German citizens as well 

as the global community to slow the rise of global temperatures.  In order to 

continue to meet its targets and long-term goals, Germany continues to need 

a predictable political and regulatory framework.77  

                                                
72 Id. 
73 IEA GERMANY, supra note 58, at 9. 
74 See Almatier, supra note 56. 
75 Id. 
76 Id. 
77 IEA GERMANY, supra note 58, at 12. 
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CONCLUSION 

 Each national sovereign must comprehensively plan for meaningful 

climate action and emission reductions in order to protect the national 

atmospheric resource for present and future generations.  One of the great 

obligations of sovereign governments, in the face of the global climate crisis, 

is to secure for their citizens, and for posterity, the life support system 

provided by our thin atmosphere.  It will take nothing short of urgent 

comprehensive national planning and action to reduce GHG emissions to 

fulfill this obligation. 

 On June 25, 2013, President Obama outlined how his administration 

plans to address climate change.78  In his speech, President Obama 

acknowledged that local governments are taking steps to cut carbon 

pollution, and said “[i]t’s time for Washington to catch up with the rest of 

the country.”79  President Obama also said:  

[T]he question is not whether we need to act. . . .  The question 
now is whether we will have the courage to act before it’s too 
late.  And how we answer will have a profound impact on the 
world that we leave behind not just to you, but to your children 
and to your grandchildren. 
  

                                                
78 President Barack Obama, Address at Georgetown University on Climate 
Change (June 25, 2013), transcript available at 
http://www.whitehouse.gov/the-press-office/2013/06/25/remarks-president-
climate-change. 
79 Id.  
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 The President apparently recognizes that national action on climate 

change is necessary, yet the Executive Branch and the Legislative Branch of 

the federal government have failed to develop a comprehensive national plan 

to aggressively reduce national CO2 emissions.  While local government 

leaders across the United States have implemented plans to reduce CO2 

emissions, they need more support from the federal government to be able to 

effectively combat the trans-boundary problem of climate change.  

For the foregoing reasons, amici curiae urge the Court to reverse the 

district court’s order dismissing Youth Appellants’ case.  The district court 

should hear Youth’s case and decide whether the federal government has 

met its constitutional obligations.  

Respectfully submitted,  
 
/s/ Timothy M. Bechtold 
Timothy M. Bechtold 
Counsel for Amici Curiae 
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