
Kelsey Cascade Rose Juliana, et al.

v. the United States of  America, et al.

The United States District Court for the District of  Oregon



WHAT HAS HAPPENED IN THE JULIANA 

CASE SINCE NOVEMBER 2016?

Suing the Federal 

Government to 

Protect Future 

Generations



“This is no ordinary lawsuit.”

U.S. District Judge Ann Aiken

November 10, 2016



Juliana v. U.S. 
Brought by 21 youth plaintiffs from around the U.S.



The Juliana case is:

Science-based

Against the federal government

Enforcing constitutional and public trust legal rights to a stable climate system



Defendants

President Trump

Executive Office of  the President

Council on Environmental Quality, Director (vacant)

Office of  Management and Budget, Director Mulvaney

Office of  Science and Technology, Director (vacant)

U.S. Dept. of  Energy and Secretary Perry

U.S. Dept. of  Interior and Secretary Zinke

U.S. Dept. of  Transportation and Secretary Chao

U.S. Dept. of  Agriculture and Secretary Perdue

U.S. Dept. of  Commerce and Secretary Ross

U.S. Dept. of  Defense and Secretary Mattis

U.S. Dept. of  State and Secretary Tillerson

U.S. Environmental Protection Agency and 
Administrator Pruitt



Judge Aiken’s November 10, 2016 Ruling 

“This lawsuit is of  a different order than the typical 

environmental case. It alleges that [the federal 

government’s] actions and inactions - whether or not they 

violate any specific statutory duty - have so profoundly 

damaged our home planet that they threaten plaintiffs’ 

fundamental constitutional rights to life and liberty.” 



What are these 21 youth seeking?

• Judicial declaration that the aggregate actions 

and current climate policies of  the federal 

government violate their fundamental 

constitutional and public trust rights.

• A court order that the federal government 

perform a consumption-based inventory of  

CO2 emissions.



SCIENCE-BASED CLIMATE 

RECOVERY PLANS 

that phase out fossil fuel emissions.

What are these 21 youth seeking?

A court order that the federal 

government promptly 

prepare and implement



Public Trust Doctrine

& Constitutional Protections

THE TWO PRIMARY LEGAL THEORIES



Public Trust Doctrine

“By the law of  nature . . . the air, running 
water, the sea, and consequently the 
shores of  the sea . . . are common to all 
mankind.”

- Institutes of  Justinian 2.1.1 (533 A.D)

Establishes a fiduciary obligation of  
GOVERNMENT to preserve 
essential natural resources for present 
AND future generations.



Constitutional Protections

The Fifth Amendment of  the U.S. 
Constitution guarantees that citizens 
will not be deprived their rights to life, 
liberty and property without due 
process of  law.

… and also guarantees equal 
protection of  the laws for all citizens.



Claims under the U.S. Constitution

5TH AMENDMENT AND SUBSTANTIVE DUE PROCESS

• State-Created Danger (Personal Security)

• Infringement of  Fundamental Rights (Life, Liberty, Property)

• Discrimination against children with respect to a fundamental right to a 

climate system capable of  sustaining human life



Examples of  Constitutional Litigation 

with Broad Judicial Remedies

• Civil Rights: School Desegregation (Brown v. Board of  

Ed.)

• Pacific Northwest Treaty Rights Litigation (1969 –

Present)

• The California Prison Overcrowding Litigation (Brown v. 

Plata)





These Aggregate Actions:

• Violate the federal government’s public trust fiduciary obligation to preserve 

essential natural resources for the benefit of  future generations.

• Violate Plaintiffs’ Fifth Amendment substantive due process rights to life, 

liberty, and property.

• Treat youth and future generations differently from adults who will not bear 

the same grave consequences of  the climate crisis, denying youth and future 

generations equal protection of  the laws. 



A Climate System Capable of  Sustaining 

Human Life is a Fundamental Right

Where a complaint alleges governmental action is 
affirmatively and substantially damaging the 
climate system in a way that will cause human deaths, 
shorten human lifespans, result in widespread damage to 
property, threaten human food sources, and dramatically 
alter the planet's ecosystem, it states a claim for a due 
process violation. To hold otherwise would be to say 
that the Constitution affords no protection against a 
government's knowing decision to poison the air its 
citizens breathe or the water its citizens drink.

- U.S. District Judge Aiken on November 10, 2016



CASE MANAGEMENT

Judge Thomas Coffin handles pretrial matters. 

Judge Ann Aiken will conduct the trial.



The court made clear that the case would move quickly to 

trial with a trial during the summer or early fall of  2017, 

despite Defendants’ concerns that discovery could take 5 

years. “We are not going to take five years to try this case. 

That’s not going to happen,” said Magistrate Judge Coffin. 

The court indicated that it will address injunctive relief  

after hearing all of  the evidence at trial.

NOVEMBER 28, 2016 CASE 

MANAGEMENT CONFERENCE



Intervenor Defendants filed an answer to Plaintiffs’ 

complaint on December 15, 2016. 

Federal Defendants filed an answer to Plaintiffs’ complaint 

on January 13, 2017. 

ANSWERING THE COMPLAINT



The federal government’s answer admits many of  Plaintiffs’ 

allegations.  As Judge Coffin stated: “To summarize, the 

government has admitted that, yes, climate change is a 

reality and that, yes, it’s induced by human activity, and they 

admit that CO2 right now is at a level of  400 parts per 

million, which exceeds the level -- is the highest level in 

millions of  years.”

ANSWERING THE COMPLAINT



Magistrate Judge Coffin set the tone: We are going “take 

what appears to be a complex case and see how we can 

simplify it to where it’s more understandable and more 

manageable.” 

FEBRUARY 7, 2017 CASE 

MANAGEMENT CONFERENCE



Judge Coffin noted that under plaintiffs’ “public trust 

doctrine argument, it doesn’t really matter what was known, 

who knew it, whether they deliberately ignored it and 

created a danger. What matters there is where are we now 

and where will this go if  changes aren’t made.”

FEBRUARY 7, 2017 CASE 

MANAGEMENT CONFERENCE



Judge Coffin then stated the case would be “…guided by 

expert testimony in terms of  the main issue: Is climate 

change happening, is it human induced, is there a tipping 

point, is the CO2 level currently at 400 PPM, is it necessary 

to reduce that to 350 PPM by a certain point in time, or is 

the damage to the planet going to essentially be irreversible 

if  that’s not done.”

FEBRUARY 7, 2017 CASE 

MANAGEMENT CONFERENCE



Judge Coffin ordered the parties to engage experts, while pursuing 

fact discovery, and ordered Plaintiffs to begin disclosing experts in 

45 days on a rolling basis – with defendants’ expert disclosures to 

begin 21 days thereafter. Counsel for federal defendants said 

defense counsel “now have the unenviable task of  scouring the 

world’s research institutions and universities to find our own 

experts, to build our own model as to what – what’s going on here.”

FEBRUARY 7, 2017 CASE 

MANAGEMENT CONFERENCE



Judge Coffin proposed the trial be held in two phases.  A 

first phase on the issue of  liability: “Is the government 

responsible and did the government cause any of  it and are 

the plaintiffs' constitutional rights violated by what's 

happening in terms of  climate change?” If  liability is 

found, a second, “remedy phase” of  the trial will follow.

FEBRUARY 7, 2017 CASE 

MANAGEMENT CONFERENCE



Counsel for the fossil fuel defendants said his clients could 

not admit CO2 levels have reached 400 PPM.  Judge Coffin 

asked that fossil fuel defendants’ counsel take to his clients 

for their review and response a list of  the U.S. 

government’s admissions.

FEBRUARY 7, 2017 CASE 

MANAGEMENT CONFERENCE



Plaintiffs propounded discovery on the Intervenor 

Defendants to fill in the gaps left by the fossil fuel 

industry’s answer, which claimed a “lack of  sufficient 

knowledge to admit or deny” over 75% of  the factual 

allegations in the complaint.

DISCOVERY SERVED ON 

FOSSIL FUEL INDUSTRY



Document requests on the role that the oil and gas industry 

played in government decisions over the past 50 years that 

led to climate change. We sought information about the 

Global Climate Coalition, which promoted climate denial 

and dissuaded national and international efforts to combat 

climate change, such as the W’s White House on climate 

science and policy work.

DISCOVERY SERVED ON 

FOSSIL FUEL INDUSTRY



In the April CMC, Judge Coffin listed twelve meaningful 

admissions that the Federal Defendants made in their 

answer.  The answer was filed under the Obama 

administration. He asked the DOJ attorney for the position 

of  the Trump Administration on climate science. The 

response: the Trump Administration could still move to 

amend the government’s positions in the answer.

April Case Management Conference

“We don’t have direction from leadership”



On March 7, the Trump Administration filed a motion 

seeking an appeal to the Ninth Circuit Court of  Appeals of  

the November 10, 2016 order. The motion sought to delay 

trial preparation until after its appeal was considered. The 

fossil fuel defendants joined, arguing the executive and 

legislative branches of  government, and not the judiciary, 

should resolve the issues presented by this case.

Trump Administration Seeks Expedited 

Appeal to the Ninth Circuit



The Trump Administration asked for expedited review of  

both motions, citing the burden presented by Plaintiffs’ 

January 24, 2017 preservation letter requesting the federal 

government to retain records relating to climate change and 

communications between the government and the fossil 

fuel industry. 

Trump Administration Seeks Expedited 

Appeal to the Ninth Circuit



Judge Coffin emphatically recommended denial of  the 

motions. Such early appeals are “hen’s-teeth rare,” noted 

Judge Coffin.

Plaintiffs had argued that any delay in getting to trial would 

irreversibly prejudice the youth in securing and protecting 

their fundamental constitutional rights.

Judge Coffin Recommends Denial

“Would Put Cart Before The Horse”



The Administration then filed objections to Judge Coffin’s 

recommendation, and asked Judge Aiken to rule by May 19, 

2017. Plaintiffs’ position: How is it possible this 

administration believes there is urgency to avoid trial, but is 

blind to the urgency of  climate change. An appeal can wait 

until this case is tried, just like in other cases. Climate 

change is not waiting.

Federal Defendants Sought Expedited 

Review of  Request to Delay Climate Trial









SUPREME COURT













In their answer, Intervenor Defendants refused to take a position on 

core factual allegations in the Complaint, including those admitted 

by Federal Defendants. Because Plaintiffs were preparing for trial as 

to both sets of  defendants, Plaintiffs had to propound discovery to 

address Intervenor Defendants’ factual denials that would have 

otherwise been unnecessary as to Federal Defendants alone.

Rather Than Respond To Discovery, 

Intervenor Defendants Seek To Withdraw



On March 24, 2017, Plaintiffs served Requests for 

Admissions on Intervenor Defendants to get them to take 

a position on the key facts that Federal Defendants had 

admitted. Despite receiving multiple requests for an 

extension of  time to respond to these RFAs, Intervenor 

Defendants never took a position on Federal Defendants’ 

admissions.

Rather Than Respond To Discovery, 

Intervenor Defendants Seek To Withdraw



When they had intervened, they claimed their members 

were seriously threatened by our case. In late May, 

Intervenor Defendants were ordered to respond to 

discovery and take a position on climate science. Instead, 

they filed a motion requesting the court’s permission to 

withdraw from the litigation. 

Rather Than Respond To Discovery, 

Intervenor Defendants Seek To Withdraw



On June 8, Judge Aiken denied the motions for expedited 

appeal.

Her order followed the Trump Administration’s remarkable 

filing on June 6 of  a notice giving Judge Aiken a deadline 

of  June 9, 2017: “In the absence of  such resolution by this 

Court, the United States will seek … review and relief  in 

the Court of  Appeals.”

Judge Aiken Denies 

Request for Expedited Appeal



On June 9, the Trump Administration filed a petition for 

writ of  mandamus with the Ninth Circuit, seeking review 

of  the November 10, 2016 decision and “a stay of  

proceedings in the district court” while the Ninth Circuit 

considered its petition. A petition for writ of  mandamus is 

a rare, extraordinary remedy granted in only the most 

unusual circumstances. 

Petition for Writ of  Mandamus Filed in 

Ninth Circuit Court of  Appeals



The Trump Administration argued the Ninth Circuit 

should “exercise its supervisory mandamus powers to end 

this clearly improper attempt to have the judiciary decide 

important questions of  energy and environmental policy to 

the exclusion of  the elected branches of  government.”

Petition for Writ of  Mandamus Filed in 

Ninth Circuit Court of  Appeals



In its petition, the Trump Administration claimed the 

District Court was allowing “an unbounded discovery 

process.” The Administration asserted “ongoing discovery” 

presented a “staggering burden” “directed at the entire 

course of  federal decision-making.”

Petition for Writ of  Mandamus Filed in 

Ninth Circuit Court of  Appeals



In late June, Judge Coffin set a trial date for February 5, 

2018 before Judge Aiken.

Judge Coffin adopted most of  the discovery deadlines and 

a timeline to trial proposed by Plaintiffs. 

“This court is committed to trying to expedite this [case] 

given the urgency of  the issues presented…”

TRIAL DATE: FEBRUARY 5, 2018



Federal Defendants’ discovery responses to date have been 

virtually non-existent: they have yet to produce a single 

document, they have only presented two witnesses for 

deposition, they have responded to only 10 Requests for 

Admissions, they have answered no interrogatories, and 

they have disclosed no experts. Federal Defendants said 

they would like to depose each of  the 21 youth Plaintiffs.

PLAINTIFFS BEGIN TO 

CONDUCT DISCOVERY



Plaintiffs took the depositions of  Michael Kuperberg, 

Executive Director of  the U.S. Global Change Program 

within the U.S. Office of  Science and Technology, on July 

20 and C. Mark Eakin, Coordinator of  NOAA’s Coral Reef  

Watch Program on July 21, 2017.

PLAINTIFFS BEGIN TO 

CONDUCT DISCOVERY



Dr. Kuperberg testified that he is “fearful,” as a terrestrial 

ecologist and biologist about what is happening to our 

terrestrial climate system and that he “feel[s] that increasing 

levels of  CO2 pose risks to humans and the natural 

environment.” Dr. Kuperberg also testified that he does 

not “think that the current federal actions are adequate to 

safeguard the future against climate change.”

PLAINTIFFS BEGIN TO 

CONDUCT DISCOVERY



Dr. Kuperberg testified that “our country 

is currently in a danger zone when it comes 

to our climate system.”

PLAINTIFFS BEGIN TO 

CONDUCT DISCOVERY



Dr. Eakin testified that NOAA considers the impact of  

CO2 and climate change on our oceans to be dangerous 

and that current levels of  atmospheric carbon dioxide are 

dangerous for coral. Dr. Eakin agreed CO2 emissions “we 

emit today and carbon dioxide concentrations today will 

actually lock in impacts to coral reefs 10 or 20 years from 

now.”

PLAINTIFFS BEGIN TO 

CONDUCT DISCOVERY



Dr. Eakin testified he thinks we are in an 

“emergency situation” with respect to 

protecting our oceans.

PLAINTIFFS BEGIN TO 

CONDUCT DISCOVERY



The parties have not filed a single discovery motion, despite having 

begun discovery in January 2017. Plaintiffs have gone to great 

lengths to work with Federal Defendants to limit and narrow formal 

discovery and have thus far completely avoided the need for 

motions practice. There have been no court orders directing Federal 

Defendants to produce documents or otherwise respond to 

discovery.

PLAINTIFFS BEGIN TO 

CONDUCT DISCOVERY



On July 25, the Ninth Circuit Court of  Appeals ordered a 

temporary stay on the district court proceedings. The order 

was issued by circuit judges Alfred Goodwin, Alex 

Kozinski, and Marsha Berzon.  

Judge Goodwin was later replaced on the panel by Chief  

Judge Sidney Thomas.

NINTH CIRCUIT ORDERS 

TEMPORARY STAY 



On July 28, the Ninth Circuit panel ordered Plaintiffs to file 

an answer to the petition for a writ of  mandamus in 30 

days.

The order stated that briefing should address pre-trial 

discovery issues and invited the District Court to file an 

answer as well.

PLAINTIFFS ORDERED TO 

ANSWER THE PETITION 



On August 28, Plaintiffs filed their answering brief, along  

with the Declaration of  Dr. Harold R. Wanless: “[I]t is my 

opinion, stated to a reasonable degree of  scientific 

certainty, that any delay in resolution of  these children’s 

constitutional claims against the U.S. defendants will cause 

them ongoing harm, and an increase in the very dangerous 

situation they already face.”

ANSWERING BRIEFS FILED



On September 5, eight amicus curiae (friend of  the court) briefs 

were filed in opposition to the mandamus petition: Food & Water 

Watch, Inc.; Friends of  the Earth – US; Greenpeace, Inc.; Niskanen 

Center; Center for International Environmental Law; 

Environmental Law Alliance Worldwide; League of  Women Voters; 

Earthjustice; EarthRights International; Defenders of  Wildlife; the 

Union of  Concerned Scientists; Center for Biological Diversity; and 

63 Law Professors, including Dean Erwin Chemerinsky

AMICUS BRIEFS FILED



“In short, we do not believe that the government will be 

irreversibly damaged by proceeding to trial. … [W]e believe 

that permitting this case to proceed to trial will produce 

better results on appeal by distilling the legal and factual 

questions that can only emerge from a fully developed 

record.”

THE DISTRICT COURT 

RESPONDED VIA LETTER 



“[W]e agree that discovery in this case can and should be 

narrowed from its current scope…. [T]he scope of  

plaintiffs’ discovery requests stemmed, in part, from the 

former intervenors’ broad denial of  all allegations in the 

complaint. The intervenors’ exit from the case should pave 

the way for plaintiffs to winnow their discovery requests 

substantially.”

THE DISTRICT COURT 

RESPONDED VIA LETTER 



“The government asserts that ‘[n]either the magistrate 

judge nor the district court can be expected to rein in this 

improper discovery.’ But the government has not brought a 

single substantive discovery dispute to the Court for 

resolution. [There is an] absence of  any allegedly 

objectionable discovery rulings ….”

THE DISTRICT COURT 

RESPONDED VIA LETTER 



“[W]e plan to hold a bifurcated trial. The trial’s first phase will focus 

on liability, including a reexamination of  the causation and 

redressability arguments raised in the government’s motion to 

dismiss. If  in this first phase the plaintiffs carry their burden to 

prove that they have standing to sue and that the government is 

liable on at least one of  their claims, the trial will then proceed to 

the remedial phase.”

THE DISTRICT COURT 

RESPONDED VIA LETTER 



“Collectively, we have more than fifty years of  experience on the 

bench. We have managed countless complex lawsuits and have 

recognized from the beginning that this action raises special and 

significant concerns regarding the appropriate role of  the courts in 

protecting constitutional rights…. [P]ermitting this case to proceed 

through the usual process of  trial and appeal will present the Ninth 

Circuit with a superior record to review, facilitating better 

decisionmaking on these novel and vitally important issues.” 

THE DISTRICT COURT 

RESPONDED VIA LETTER 



On September 11, the Trump Administration filed its reply 

brief. The Administration backed away from its claims of  

“an unbounded discovery process.” Those gripes were 

turned into whimpers, now complaining Plaintiffs “are not 

entitled to any discovery to support an unfounded 

constitutional claim.” The real issue was Judge Aiken’s 

November 10 Order.

REPLY BRIEF FILED



On November 16, the Ninth Circuit set oral argument on 

December 11, 2017. 

NINTH CIRCUIT ORDERS 

ORAL ARGUMENT



December 8, 2017

December 13, 2017

December 18, 2017











Deputy Assistant Attorney General Eric Grant argued on 

behalf  of  the Trump administration. In his arguments, Mr. 

Grant complained three times that, if  Juliana was allowed to 

proceed to trial, it would be …

ORAL ARGUMENT



“THE TRIAL 

OF THE CENTURY.”
Deputy Assistant Attorney General Eric Grant

U.S. Department of  Justice

December 11, 2017







Judge Kozinski subsequently resigned.

He was replaced on the panel by 

Circuit Judge Michelle Friedland.



CURRENT STATUS OF THE CASE

We are awaiting a decision from the Ninth 

Circuit Panel on the Petition for Writ of  

Mandamus.

The Stay Is Still In Place.



THE TRIAL

Due to the Trump Administration’s drastic tactics before 

the Ninth Circuit to silence the voices of  youth and keep 

science out of  the courtroom, the trial did not begin on 

February 5, as originally scheduled. We are optimistic the 

Ninth Circuit will soon rule in favor of  the youth and lift 

the stay. At that point, we will promptly ask the District 

Court to set a new trial date in 2018.



WHAT NEEDS TO BE DONE

Given the urgency of  the climate crisis and the well-

publicized fact that Federal Defendants are acting now to 

accelerate fossil fuel development, Plaintiffs are prepared to 

promptly complete fact and expert discovery and will be 

ready for a court trial in 2018. 

Federal Defendants have also stated they are willing and 

able to complete discovery in a timely manner. 



How Dr. Harold Wanless

Concluded His Declaration

In closing, I am sometimes asked by adults about how I 

give hope to young people given the dire projections for 

their future. I tell them “I hope you are listening.” It does a 

disservice to young people for adults in positions of  power 

and governmental leadership to sugarcoat or deny the very 

real irreversible harms that are already occurring. 



How Dr. Harold Wanless

Concluded His Declaration

Without transparent and honest planning for mitigating 

climate change, we betray young people. The purpose of  

government is not to do business with and for the oil and 

gas industry and others who benefit from the short-term 

ignoring of  this serious problem, to the detriment of  the 

broad public interest and certainly the public interest in 

protecting our children.



Support our Youth and their Climate Rights 

Trial in 2018

www.ourchildrenstrust.org      #youthvgov


