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PROCEEDINGS
WEDNESDAY, MAY 23, 2018

THE CLERK: Now is the time set for Civil Case No.
15-1517, Juliana, et al. versus the United States of
America, et al. for oral argument.

THE COURT: Good afternoon.  If I could ask people
to identify themselves for the record, I'd appreciate it.

MS. OLSON: Good afternoon, Your Honor.  This is
Julia Olson on behalf of the plaintiffs.

MR. GREGORY: Good afternoon, Your Honor. This is
Philip Gregory on behalf of the plaintiffs.

MS. RODGERS: Hello, Your Honor. This is Andrea
Rodgers, also on behalf of the plaintiffs.  I recently
appeared in the case.

MR. DUFFY: Good afternoon, Your Honor. This is
Sean Duffy on behalf of the United States.

MS. PIROPATO: Good afternoon, Your Honor. This
is Marissa Piropato along with my -- for the United States.

MR. SINGER: Good afternoon, Your Honor. This is
Frank Singer for the United States.

THE COURT: So far so good. We are able to hear
and understand each of you, but please identify yourselves
as you speak for the court reporter, and if I have to
interrupt, it's because we want to make sure the court
reporter can take the information down for the record.14:49:31

 114:47:57
 2
 3
 4
 514:48:33
 6
 7
 8
 9
1014:48:50
11
12
13
14
1514:49:01
16
17
18
19
2014:49:15
21
22
23
24
25



     5

So, as you know, I gave a preliminary extension
for the plaintiffs to June 15th.  So I guess if you want to
add something more, Ms. Olson, to your motion, I would be
happy to hear you.

MS. OLSON: Your Honor, this is Julia Olson.
Are you referring to our motion on the extension

of time or on our letter briefs?
THE COURT: On your motion for extension of time.
MS. OLSON: Yes, Your Honor.  Well, what we think

should happen is that these motions, the 12(c) motion and
now the Rule 56 motion, should be deferred until the trial
with briefing occurring simultaneously with our trial brief
in September.

So that's our first position.
However, we -- if that is not what the court

determines in its discretion it wants to do, then we would
seek the full extension we requested, which was June 29th,
for the reasons stated in that motion, including my
cocounsel and my schedule on other briefs, prearranged
commitments with family, and both the petition for
certiorari that may be filed on June 5th and needing time to
digest that as well as precedent we expect to come down from
the Supreme Court on the question related to the presidents
and relief that could be awarded against the presidents.

THE COURT: For the government.14:51:18
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MR. DUFFY: Thank you, Your Honor.  This is Sean
Duffy.

I will address both those issues.
First, with respect to the deferral until trial

briefing, the issues that we have raised in the motion for
judgment on the pleading are threshold legal issues.  We
don't believe they turn on any facts or factual development
in this case, and we believe that the court can decide those
issues now.

And, in fact, in the Ninth Circuit's order, it
indicated that we would have ample opportunity to raise and
litigate any legal objections, and that's what we propose to
do.

And so we don't believe it should be deferred.
The court has set a schedule, granted plaintiffs' -- part of
their request for an extension, and we think plaintiffs
should be able to brief this issue, and we'd like to get a
decision well before trial in this case.

As for the June -- the initial date they
requested, which I believe was June 29th, I don't see why
plaintiffs need more time than they have already been
granted in this case.  We all have our ordinary litigation
demands.  There's now three plaintiffs' lawyers who have
entered an appearance in this case.

And with respect to the cert. petition and the14:52:33
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potential of a decision coming down, I don't even see how
those are relevant to their need for an extension.  We are
going to do our best to stick by the court's deadlines and
orders, and we think the plaintiffs should as well.

THE COURT: Well, I have already granted --
MS. OLSON: Your Honor --
THE COURT: I have already granted it to

June 15th.  So let's just stay with that.  That's already
been allowed.

So anything else, Ms. Olson?
MS. OLSON: Yes, Your Honor.  I think that the

central issue in the joint letter brief before the court is
what is efficient right now given that defendants have
engaged in a lot of delay tactics and currently are taking
the position that they will not participate in discovery
until the court rules on the 12(c) motions.

And we are at a point where we are five months out
from trial beginning now, and the issues that they are
raising in their motion for judgment on the pleadings from
whether there's relief that can be awarded against the
presidents to whether there are separation of powers
concerns on any potential relief that might be awarded after
the liability phase and now in a motion for summary judgment
on standing, all of these legal questions have material
issues of fact that are currently disputed.14:54:07
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And so the important need of the parties right now
to engage fully in discovery without the competing need to
do briefing motions is that the factual record will be
better prepared and allow the court to fully address these
legal issues one time rather than having to go through
briefing on summary judgment where there are material issues
of fact in dispute and then to have to present all of
plaintiffs' evidence and defendants' evidence again at trial
on the same issues.

And we think it's far more efficient, it will save
time and effort and -- if we proceed to trial and the court
resolves these questions on a full factual record.

MR. DUFFY: Okay. Well, Your Honor, I believe
plaintiffs raised three issues there.  I am going to start
with the third one because that seems to be the one that's
most central to this conference today, and that's the
question of whether there's material issues of fact.

We submit, you can take a look at our briefs,
particularly with the judgment on the pleadings, which is
what I believe we are here to discuss today, if you look at
that issue, we are not making factual issues.  We are not
submitting factual affidavits.  We are just presenting legal
issues.  And I think the parties should brief this, brief
the issues, and Your Honor can take a look and see if I am
wrong in that characterization.14:55:42
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But I think it's the threshold legal issues that
we are raising in that, and I think they can be addressed
and should be addressed well before trial. I don't see any
efficiencies could be gained by pushing that off until
trial.

Now, with respect to the discovery, just to be
clear, the defendants are not unilaterally deciding to stay
this case.  We filed a motion for a stay that's pending
before Magistrate Judge Coffin.  He will make his decision
on that.  Any stay that we get is going to come from a
court, not from us.  And I think that goes to the delay
tactics.  We are cognizant of the October 29th trial
deadline.

We actually filed dispositive motions, and, yes,
we don't believe that discovery is proper while those
motions are pending because we believe we have a compelling
argument that we are entitled to dismissal.  But
nonetheless, we are going to honor the court's orders.

MS. OLSON: Your Honor, the problem here is
that -- this is Julia Olson. Sorry about that.

The defendants, they waited 16 months after this
court decided their 12(b) motions and after they answered
the complaint before filing their motion for judgment on the
pleadings.  And, again, we are now five months out from
trial.14:57:05
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So when plaintiffs oppose these motions, we will
be compelled to bring in the factual evidence related to
their legal arguments.  So while the defendants have not put
forward any facts in support of their motions, plaintiffs
will need to enter facts into the record, which will require
us to take at least a portion of the evidence that we are
developing for trial and put it in a format for the court to
review in response to these motions.  For example, our
expert reports will have to be converted into declaration
format to support some of these arguments that we would make
in opposition.

So there will be a factual record on these legal
issues they have put forward, and it's really premature for
the court to even be able to look at questions as remedies
before all of that evidence is before it and before the
liability phase of the trial can be heard.

MR. DUFFY: Well, Your Honor, I am just going to
repeat what I said already.  This judgment on the pleadings
is a -- turns on threshold legal issues.  Whether or not the
plaintiffs choose to submit declarations or parts of their
expert reports, it doesn't change that fundamental fact that
this is -- this is -- these are legal issues that we are
asking to have decided here.  The plaintiffs can't turn what
are legal questions into factual ones by putting things into
the record.14:58:32
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And one more point with respect to the -- the
suggestion that we waited 16 months to bring the judgment on
the pleadings, that's not how this case proceeded, as you
know.  We filed interlocutory review. Your Honor denied
that. And then we pursued our appellate option with the
mandamus decision.

That decision came down on March 8th, and in that
decision, we read it quite carefully, the Ninth Circuit
tells us that once the litigation proceeds we are going to
have an opportunity to raise legal objections.  We filed
those a couple of weeks ago.

It's not an issue of a 16-month delay.  It's us
reading that opinion, developing a strategy, and filing our
motions.  We are entitled to do that.

THE COURT: And I am entitled to set the schedule.
So here's what we are going to do:  On the

extension you have asked through the 29th of June, I have
granted you until the 15th of June to file, and this is with
regard to dismissal of the president as part of the action.

The reply deadline will be the 29th of June.  And
I am going to set oral argument either the -- July 12th,
13th, 17th, or 18th.  Tell me what will work for your
schedules.

MS. OLSON: Your Honor, this is Julia Olson.
July 12 works for me, and I am wondering if that's15:00:01
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acceptable to my cocounsel.
MS. RODGERS: Julia, that doesn't work because of

Washington. We have argument in Washington on the following
day.

THE COURT: How about the 18th? And who was that
that spoke? Was that Ms. Rodgers?

MS. RODGERS: I am sorry. That was Andrea
Rodgers, yes.

THE COURT: That's what I thought. Okay.
What about the 18th? 17th or the 18th?
MS. OLSON: Those days work for Julia Olson, Your

Honor.
MR. GREGORY: Those dates work for Philip Gregory.
MS. RODGERS: And those dates work for Andrea

Rodgers.
MR. DUFFY: Okay.  Your Honor, this is Sean Duffy.

I think the defendants may need to confer on those dates.  I
am going to be out for several weeks with personal leave in
the month of July, and I am the lead counsel in this case.
My colleagues are not with me in Washington today,
Ms. Piropato and Mr. Singer, and I think we may need to talk
this over or through e-mail, anyway, to see who would be
doing the oral arguments and when they are available.

THE COURT: Well, it's looking like the 17th and
the 18th of the four days I recommended are the only two15:01:12
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that were really still on the table. So if there's
something different, then we'll have to get back on the
phone, but I will leave it to you to see what you can work
out for the 17th or 18th, and we'll hold those dates until
we hear otherwise.

MR. DUFFY: Okay. And maybe the parties, we can
put that as part of our meet and confer and then let the
court know what works.

THE COURT: Right.
So with regard to the summary judgment motions or

the motions on the pleadings, those have just been filed.
What's the schedule?  What's the dates for

scheduling responses at this point?  How far -- I don't know
where we are on the briefing schedule.

MS. OLSON: Your Honor, this is Julia Olson.  May
I ask a question to clarify?

The defendants' Rule 12(c) motion had three
issues.  It had the issue of the president, which is -- we
now have a schedule for that.

THE COURT: Right.
MS. OLSON: It had an issue regarding the APA

argument that has already been decided by the court.
THE COURT: Right.
MS. OLSON: And it had the issue regarding

separation of powers.15:02:27
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Is the court deferring a merits decision on those
two issues given that the court has already decided those
issues on the 12(b) motion to dismiss?

MR. DUFFY: If I may, this is Sean Duffy.
I think you are assuming facts that are not quite

accurate there.
The APA argument, to be clear, is a new argument.

It's an issue that we haven't briefed in the past, and it
goes to right of action.

And I don't want to get into the merits, but I
think that issue should be fully briefed, and that has not
been decided.

And the other argument, the separation of powers,
that too is a new argument that we have never briefed in
full.

THE COURT: Well, then I am understanding there's
going to be a summary judgment motion filed; is that right?
Am I missing something?

MR. DUFFY: Correct.  This is Sean Duffy.
So we filed a summary judgment motion last night.

So under the local rules --
THE COURT: Oh, well, thank you for the heads-up

because that's the first we have heard of it.  So thank you.
MR. DUFFY: Yes.  I am sorry.  Yes.  So we filed

that last night.  I know nobody's had any opportunity to15:03:44
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look at it yet.  And so the default rules are 21 days and
then 14 for a reply.

But I didn't really -- well, we can discuss that
issue.  I don't know if the plaintiffs have even had an
opportunity to meaningfully review it yet.

THE COURT: Oh, come on.  And I mean it honestly.
If you filed it last night, nobody has had a chance to
meaningfully look at it.

So let's just everybody take it down to dealing as
lawyers practicing in the federal court with courtesy and
professionalism right now.

So I am going to take all the issues as
Ms. Olson -- I am going to handle all those issues in a
hearing resolving the three issues in July or hearing the
arguments and handling it through an oral argument in July.

So whatever briefing -- whatever else is needed
for the briefing of those issues, we'll take it up -- we'll
hear those arguments in July.

And then we'll start the calendar, and you can
assume that we are going to -- we'll set an oral argument,
and it may well be that we set oral argument at the time of
trial on the summary judgment motions.

I will take a look at my schedule along with the
other things that I have to take care of this summer and
other commitments so that we can be prepared for those15:05:03
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issues.
But as we have talked about in this case before,

we are not delaying the trial at this point.  We are moving
forward.  And we can -- I have done a lot of patent cases,
and a lot of the patent work is done on the legal pleadings
as well as the factual determinations, and you can certainly
determine how terms are used on a legal basis and then apply
those terms to the facts. And that may be what we need to
do in terms of setting a hearing in a trial in this
particular case.

So I am prepared to take these issues up one at a
time, and I am setting the three issues that have been
raised and filed and are in the process of being briefed to
be heard and argued on July 17th or 18th or some other date
that everybody can agree on.  That's one.

With a new summary judgment motion filed last
night, we'll go through the regular course of addressing
that and putting -- you know, getting a hearing date for
that at some later date because we'll be prepared for that
and we are going to do it in an orderly fashion.

Anyone have anything else they need to add?  So I
guess we are waiting on -- so are you clear, Ms. Olson,
about what you need to respond to?  And I am also -- if
something changes because I am, of course, watching and
seeing whether or not or when, at what hour the petition is15:06:34
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filed on the 5th of June because that affects our work as
well. And so I am waiting for that and I will take up if
there's -- if there's additional need to move the briefing
schedule at that point, I am happy to have another
conference call.

MS. OLSON: Okay.  Thank you, Your Honor.
And plaintiffs will likely meet and confer with

defendants on the timing of the motion for summary judgment
that was filed to see if we can work out a briefing schedule
and a proposal to the court on when it should be heard, and
if we can't come to agreement, we will file a motion for an
extension regarding that Rule 56 motion.

THE COURT: Yep.  Even just filing it last night
it puts this case way -- you know, in terms of argument, way
into the fall regardless.

So people have made some decisions, and we are
just -- we have got a trial date and we are moving forward.
People need to get their discovery done.  Judge Coffin has
assured me that's ongoing and people are doing their
discovery work. So I was kind of surprised to hear today
that that's somewhat on hold.  I certainly hope people will
be ready for trial in October because I know Judge Coffin
has worked very hard to keep on it track.

So if there's anything I can do today to be clear
or be more helpful about underscoring that he has my full15:07:59
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authority to manage this case and he has been gracious in
his time and willingness to do so, please ask me now.

MS. OLSON: Your Honor, this is Julia Olson.
I would like to raise one issue related to

plaintiffs' depositions.
During our last meet and confer with the

defendants we had agreed upon three weeks during the summer
when we would have the 21 plaintiffs available for
depositions because the defendants have said they would like
to depose all 21 plaintiffs.  And one of those weeks is the
first week in June because some of our plaintiffs have
limited availability this summer.  And we received a letter
in the past couple of days from counsel stating that they
are no longer prepared to take plaintiffs' depositions the
first week of June on the basis that discovery is improper
in this case.

And so we are having issues with our ability to
come to agreement on dates for depositions and even a
protective order over confidential information regarding our
young plaintiffs so that we are at a bit of a stalemate on
these issues with defense counsel.

THE COURT: I am sending this right back to
Judge Coffin.  This is a discovery issue.  This is what he
is managing.  I think he's not going to be particularly
happy to hear what I have just heard, but I am going to give15:09:35
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this back to Judge Coffin, and you will have to set up a
status conference with him.

MS. OLSON: Thank you, Your Honor.
THE COURT: Is there anything else?
MS. OLSON: Nothing further from plaintiffs.
MR. DUFFY: Nothing more from federal defendants.
THE COURT: Thank you for your time this

afternoon.  Are we clear with what needs to happen and when
will I hear back on the date for the argument?

MR. DUFFY: This is Sean Duffy. We can confer on
that very quickly.  I think in a day or two we probably
should have that for you.

THE COURT: By Wednesday of next week.  Wednesday
at five o'clock next week. If I haven't heard that that's
resolved, and that needs to be resolved and a date that
works, if it's not the 17th or 18th, it needs to be a date
that is run by this chambers for our availability.  So if
you are looking at a different date after the 17th or 18th,
then you need to run it by Ms. Kramer so that she can check
in with the court.

So by Wednesday at 5:00.
Anything else?
All right.  We are in recess.
(The proceedings were concluded this

23rd day of May, 2018.)15:10:57
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I hereby certify that the foregoing is a true and
correct transcript of the oral proceedings had in the
above-entitled matter, to the best of my skill and ability,
dated this 24th day of May, 2018.

/s/Kristi L. Anderson
_______________________________________________
Kristi L. Anderson, Certified Realtime Reporter
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