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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF LANE 

OLIVIA CHERNAIK, a minor and resident of Case No. 161109273 
Lane County, Oregon; LISA CHERNAIK, 
guardian of Olivia Chernaik; KELSEY STATE'S MEMORANDUM IN SUPPORT OF 
CASCADIA ROSE JULIANA, a minor and ITS MOTION FOR SUMMARY JUDGMENT 
resident of Lane County, Oregon, and CATHY 
JULIANA, guardian of Kelsey Juliana, 

Plaintiffs, 

v. 

JOHN KITZHABER, in his official capacity 
as Governor of the State of Oregon; and the 
STATE OF OREGON, 

Defendants. 
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1 I. INTRODUCTION 

2 The State and the Governor (collectively, "State") agree that "[g]lobal warming poses a 

3 serious threat to the economic well-being, public health, natural resources and environment of 

4 Oregon." ORS 468A.200(3). Since the 1970s, the State has taken, and continues to take, many 

5 and varied steps in response to global climate change (some of which are detailed in the 

6 Declaration ofMargi Hoffman, filed herewith), all reflecting the seriousness with which the 

7 State views this issue. But no threat, no matter how serious, can justify the sort of undemocratic, 

8 judicial rewriting of our laws and disregard for the very structure of gove1nment proposed by 

9 plaintiffs. Plaintiffs ask this Court to assume an activist, policymaking role; the State asks this 

10 Court to respect the structure of government enshrined in our Constitution, and to leave 

11 policymaking to the Legislature. 

12 Plaintiffs ask this Court to dramatically expand the scope and reach of the common law 

13 public trust doctrine in two respects: first, by expanding it to encompass the atmosphere, and 

14 second, by reVilfiting that doctrine to allow the imposition of particular fiduciary duties on the 

15 State with respect to the atmosphere or other resources akin to the duties of a traditional trustee 

16 of real property or money. Neither the atmosphere nor fiduciary duties have ever been deemed 

17 part of the common law public trust doctrine-which, despite the appearance of the word "trust" 

18 in the title, does not include the particular fiduciary duties of a legal trust that plaintiffs seek to 

19 attribute to it. Plaintiffs attempt to avoid this fact by focusing on policy. But this Court must 

20 base its decisions on the law, not policy. 

21 Regardless of the legal characterization of the atmosphere, the State has police power 

22 authority to continue to protect the atmosphere through appropriate legislation. The State is also 
r ,· 

23 generally obligated to legisJate in the public interest. But plaintiffs do not allege that the State's 

24 response to global climate change violates any state statute or constitutional provision. They 

25 instead ask this Court to compel the State to do more than the State has determined, through our 

26 democratic process, is appropriate, and more than existing law requires. The Court cannot do so. 
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1 For the reasons discussed below, the Court should make the following legal rulings, and 

2 issue a summary judgment of dismissal: 

3 

4 

1) 

2) 

The common law public trust doctrine does not extend to the atmosphere. 

The common law public trust doctrine does not impose the particular affi1mative 

5 actions associated with traditional legal trusts (i.e., fiduciary obligations or duties). Instead, 

6 Oregon courts have applied it only as a restraint on alienation. 

7 3) Because there are no fiduciary duties associated with the common law public trust 

8 doctrine, any declaratory or injunctive relief based on an alleged violation of such duties must be 

9 denied. 

10 4) Even if this Court recognizes new fiduciary duties under the public trust doctrine, 

11 injunctive relief is not warranted, because the Court must presume that the State will comply 

12 with the new law as announced, and therefore, that no future violation of law is likely. 

13 5) This Court is without authority to grant injunctive or further relief, because doing 

14 so would violate the principle of separation of powers. 

15 6) Finally, this Court lacks authority to grant injunctive relief, because such relief 

16 would cause the Court to decide a political question that our constitutional system entrusts to the 

17 other branches of government. 

18 Finally, it is important to note that, although their claims for injunctive relief fail here, 

19 plaintiffs are not without recourse in our democratic system. If plaintiffs believe that more 

20 stringent standards or specific actions are needed, they may petition their legislators to impose 

21 such a policy, or exercise their rights as citizen-legislators to do the same through the initiative 

22 process. 

23 II. 

24 

BACKGROUNDANDPROCEDURALPOSTURE 

A. Proceedings in trial court. 

25 This matter was originally filed with this Court in 2011. On May 19, 2011, plaintiffs 

26 filed an Amended Complaint, and on October 18, 2011, defendants filed their motion to dismiss 
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1 the Amended Complaint on jurisdictional grounds. By agreement of the parties, the motion did 

2 not address the merits of plaintiffs' claims. ~egarding the motion to dismiss that was granted, 

3 this Court concluded "that: (1) the relief Plaintiffs seek exceeds the Court's authority under 

4 Oregon's Declaratory Judgment Act; (2) Plaintiffs' claims are barred by sovereign immunity; 

5 (3) Plaintiffs' requested relief violates the Separation of Powers Doctrine; and (4) Plaintiffs' suit 

6 presents political questions." Chernaikv. Kitzhaber, Opinion and Order, 16 (Apr. 5, 2012). For 

7 those reasons, the Court granted defendants' motion and dismissed plaintiffs' Amended 

8 Complaint. Plaintiffs appealed. 

9 B. Proceedings in Court of Appeals. 

10 The Court of Appeals reversed, ruling that the trial court could not avoid issuing two 

11 "bare" declarations regarding the scope of the public trust doctrine. The Court of Appeals did 

12 not address the merits of plaintiffs' requested declarations or whether the trial court was correct 

13 that plaintiffs' "remaining requests for declaratory and injunctive relief are nonjusticiable 

14 because a court would violate separation-of-powers or political-question principles if it granted 

15 the requests,"1 explaining that these questions "cannot be answered until a court declares the 

16 scope of the public trust doctrine and [the State's] obligations, if any, under it." Chernaik v. 

17 Kitzhaber, 263 Or App 463, 480 (2014). 

18 The matter was remanded, and the original May 19, 2011 Amended Complaint is again 

19 before this Court, this time on cross-motions for summary judgment. 

20 

21 

c. Decisions the Court is required to make on remand and in response to the 
State's motion. 

22 The Court of Appeals ruled that, in response to the Amended Complaint, this Court must 

23 issue a decision declaring the law in Oregon in two respects. Specifically, the Court of Appeals 

24 held that this Court must decide: 

25 1 The State did not argue on appeal that the relief Plaintiffs seek was barred by sovereign 

26 immunity; accordingly, the Court of Appeals did not address that aspect of this Court's decision 
as a potential basis f?-r affirmance. 
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whether . .. under the public trust doctrine 

~» "the atmosphere is a trust resource, and * * * the State of Oregon, as a trustee, has 
a fiduciary obligation to protect the atmosphere as a commonly shared public trust 
resource from the impacts of climate change for Plaintiffs and for present and 
future generations of Oregonians"; and 

• "water resources, navigable waters, submerged and submersible lands, islands, 
shorelands, coastal areas, wildlife, and fish are trust resources, and * * * the State 
of Oregon, as a trustee, has a fiduciary obligation to protect these assets as 
commonly shared public trust resources from the impacts of climate change for 
Plaintiffs and for present and future generations of Oregonians." 

,~ Id at 479 (2014) (emphasis in original) (quoting Amended Complaint). The State's Motion for 

Summary Judgment asks this Court to answer those two questions in the negative. 

The State is further moving for summary judgment dismissing all of plaintiffs' additional 

requests for such relief, either because plaintiffs are not entitled to the relief, or because, as this 

Court previously ruled, the relief is beyond the scope of this Court's authority to award, or both. 

The additional reliefrequested by plaintiffs, which the State asks this Court to reject, includes: 

• A declaration that Defendants failed to uphold their fiduciary obligations to protect the 
alleged trust assets, specifically the atmosphere, "water resources, navigable waters, 
submerged and submersible lands, islands, shorelands, coastal areas, wildlife, and fish," 
"for the benefits of Plaintiffs as well as current and future generations of Oregonians by 
failing adequately to regulate and reduce carbon dioxide emissions in the State of 
Oregon." Am. Compl. ~~ 47-49. 

• "[R]equring Defendants to prepare, or cause to be prepared, a full and accurate 
accounting of Oregon's current carbon dioxide emissions and to do so annually 
thereafter." Am. Compl. ~50. 

• "[R]equiring Defendants to develop and implement a carbon reduction plan that will 
protect trust assets by abiding by the best available science," together with"[ a] 
declaration2 that the best available science requires carbon dioxide emissions to [have] 
peak[ ed] in 2012 and to be reduced by at least six per cent each year until at least 2050." 
Am. Compl. ~~ 51-52. 

• "That this Court retain continuing jurisdiction over this matter for purposes of enforcing 
the relief awarded." Am. Compl. ~53. 

• That the State pay plaintiffs their reasonable attorneys' fees and costs. Am. Compl. ~54. 

26 
2 The Court of Appeals concluded that this was actually a request for injunctive, not declaratory, 
relief. Chernaikv. Kitzhaber, 263 Or App 463,470, n. 2 (2014). 
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1 III. STANDARD FOR SUMMARY JUDGMENT MOTIONS 

2 A motion for summary judgment must be granted "if the pleadings, depositions, 

3 affidavits, declarations and admissions on file show that there is no genuine issue as to any 

4 material fact and that the moving party is entitled to prevail as a matter of law." ORCP 4 7 C. If 

5 there is any genuine dispute of any material fact, or if the moving party is not entitled to prevail 

6 as a matter of law, the motion must fail. 

7 IV. ARGUMENT REGARDING REQUESTS FOR BARE DECLARATORY RELIEF 

8 This Court should reject plaintiffs' request for declarations that the State has fiduciary 

9 obligations to the atmosphere under the common law public trust doctrine, for two basic reasons. 

10 First, under Oregon law, the atmosphere is not an asset of the common law public trust. And 

11 second, the common law public trust doctrine, even where it does apply, has not been extended 

12 to require affinnative actions associated with traditional legal trusts (i.e., fiduciary duties), and 

13 there is no basis for the Court to do so in this case. Each of these two points is demonstrated 

14 below. But before addressing the reasons why plaintiffs' claims should be rejected, the State 

15 explains that the State's existing authority to act to protect the atmosphere will not be imperiled 

16 by this Court's determination that plaintiffs' public trust argument fails. 

17 

18 

A. The State has the authority to protect the atmosphere, and the obligation 
to legislate in the public interest, whether or not the Court deems the 
atmosphere an asset of the public trust under the public trust doctrine. 

19 Plaintiffs ask this Comito find that the State has certain specific fiduciary obligations to 

20 the atmosphere, based on an unprecedented expansion of the common law public trust doctrine. 

21 As discussed below, there is no legal basis for such a finding. Nonetheless, regardless of the 

22 outcome of this case, the State retains its authority to exercise its police power to protect the 

23 atmosphere, as well as its general obligation to act, in all matters, exclusively in the public 

24 interest. Those general obligations exist independent of any determination regarding a fiduciary 

25 trust obligation. 

26 
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1 

2 

1. The State has the authority, under its police power, to enact laws 
and take other actions to protect the atmosphere. 

3 The State's authority to regulate air pollution and protect the atmosphere does not depend 

4 on whether the atmosphere is deemed a trust asset of the State. The State's police power alone 

5 has long authorized the State to regulate the air for the benefit of the public health and welfare. 

6 As the Oregon Court of Appeals put it, "[l]egislation designed to free from pollution the very air 

7 that people breathe clearly falls within the exercise of even the most traditional concept of what 

8 is compendiously known as the police power." See American Can Co. v. Oregon Liquor Control 

9 Comm'n, 15 Or App 618,632 (1973) (quoting Huron Cement Co. v. Detroit, 362 US 440,442 

10 (1960)) (upholding the Oregon bottle bill as a lawful exercise of the State's police power). 

11 Even where the State holds certain natural resources for the people in common, this 

12 police power provides independent and concurrent authority for regulation of those resources. 

13 See Anthony v. Veatch, 189 Or 462, 474 (1950) (recognizing that the State has the authority to 

14 regulate and preserve fish and game "either in the exercise of its police power, or in its sovereign 

15 capacity in trust for its people" (emphases added)); see also, e.g., ORS 537.525 (authorizing 

16 Water Resources Commission to exercise "the police power of the state" to regulate the use of 

17 ground water in to prevent or remedy water pollution). Thus, a determination by this Court that 

18 the atmosphere is not an asset of a trust administered by the State will in no way diminish the 

19 State's authority to regulate the atmosphere in the public interest. 

20 

21 

2. The State, by and through the people's elected representatives, must 
act at all times exclusively in the public interest. 

22 The State's ability to exercise its police power in the public interest is entirely 

23 independent of whether this Court deems the atmosphere or any other resource to be an asset of a 

24 trust. The law is clear that, in all instances, "[t]he legislature may not exercise the police power 

25 for private purposes, nor for the exclusive benefit of particular individuals or classes. " Christian 

26 v. La Forge, 194 Or 450, 465 (1952) (emphasis in original). Any act by the State pursuant to its 
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1 police power must be consistent with "the protection which the state owes to the life, health, and 

2 property of its citizens." Id at 460-62. Put simply, acting in the public interest, rather than for 

3 private gain, is a paramount obligation of government, whether or not a particular resource is 

4 deemed a trust asset by this CoUii. 

5 In fulfilling its obligation to exercise its police power only in the public interest, the 

6 State, and specifically the Legislature, is afforded a l,arge measure of discretion in determining 

7 not only "what the public interests require, but also what measures are necessary for the 

8 protection of such interests." State v. Hudson House, Inc., 231 Or 164, 171-72 (1962). It is a 

9 fundamental principle of our system of divided governmental powers that " [ s ]election of a 

10 reasonable means to accomplish a state purpose is clearly a legislative, not a judicial, function .. 

11 .. [T]he courts may not invalidate legislation ... because additional and complementary means 

12 of accomplishing the same goal may also exist." American Can Co., 15 Or App at 63 6. \Vhile 

13 there are outer limits to what the Legislature might do, those limits are broad. 

14 The State's obligation to regulate and manage certain assets in the public interest has, in 

15 some cases, been referred to in a shorthand fashion as the State holding those assets or exercising 

16 its authority in the manner of a "trust." But even where case law has recognized the State as 

17 holding a natural resource in "trust" or "for the benefit of the public," that recognition has not 

18 been equated with a fiduciary trust relationship, with its concomitant fiduciary duties. For 

19 example, the State has been described in case law as "owning" wild fish and game for the benefit 

20 of the people, or holding those resources "in trust" for the people. However, courts have not 

21 used the word "trust" to create a legal trust relationship with fiduciary obligations. On the 

22 contrary, courts have repeatedly explained that describing the State as owning or holding wild 

23 game in trust is just a "legal fiction ... expressive in legal shorthand of the importance to its 

24 people that a State have power to preserve and regulate the exploitation of an important 

25 resource." State v. Dickerson, 260 Or App 80, 85 n. 5 (2013) (citations omitted) (discussing 

26 State's sovereign "ownership" or trust interest in wild game), rev. allowed, 355 Or 567 (2014); 
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see also Simpson v. Dep 't ofFish and Wildlife, 242 Or App 287,303-04 (2011) (same). The 

U.S. Supreme Court has described the so-called "trust" obligation to wild game as requiring the 

state to exercise its authority to regulate in the same way it must exercise all other state powers: 

for the benefit of the people, and not for private benefit or the benefit of the government separate 

from the people: 

the power or control lodged in the state, resulting from this 
common ownership [in wild game], is to be exercised, like all 
other powers of government, as a trust for the benefit of the people, 
and not as a prerogative for the advantage of the government as 
distinct from the people, or for the benefit of private individuals as 
distinguished from the public good. 

Greer v. Connecticut, 161 US 519, 529 (1896) (emphasis added) (citations omitted) (sustaining 

state game law against Commerce Clause challenge); overruled on other grounds, Hughes v. 

Oklahoma, 441 US 322, 325 (1979). Similarly, Oregon courts have not interpreted the term 

"trust" as applied to wild game to imply or create any specific affirmative obligations for the 

State with respect to wildlife. Like Greer, Oregon's cases describe the State's "trust" or 

ownership relationship to wildlife not as an affirmative duty to regulate in a particular way, but 

rather as, at most, an additional source of regulatory authority. See Anthony v. Veatch, 189 Or 

462, 474 (1950). 

In sum, the State does not dispute that one of the constraints on a democratic government 

is that it must act for public rather than private benefit. Nor does the State disagree that courts 

have, at times, used the word "trust" or "for the benefit of the public" to describe a democratic 

government's obligations to its people and certain resources. But the mere fact that the word 

"trust" appears in the name of the doctrine or in a case does not mean that the obligations of 

fiduciary trust law are applicable. What plaintiffs seek in this case is not this Court's affirmation 

of the general constraint on government. Instead, they seek the imposition of fiduciary 

obligations akin to those of a traditional trustee (hereinafter "fiduciary duties"). As demonstrated 
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1 below, there is no basis in law for the creation or enforcement of the sorts of fiduciary duties that 

2 plaintiffs seek to impose. 

3 

4 

3. Pursuant to existing authorities and obligations, the legislative and 
executive branches have considered the threat posed by global climate 
change and have taken concrete steps to address it. 

5 Since long before this litigation, the State recognized clean air and global climate change 

6 as serious public concerns. In response to this concern, the State has enacted statutes regulating 

7 air quality in Oregon in many ways. See generally ORS Chs. 468 and 468A (regulating 

8 environmental quality generally and air quality). In 2004, the specially appointed Governor's 

9 Advisory Group on Global Warming recommended that greenhouse gas emissions targets should 

10 be codified. Hoffman Decl. ~ 26. The 2007 Legislature agreed and responded by setting 

11 specific, phased greenhouse gas reduction targets for the State. ORS 468A.205; Hoffman Decl. 

12 , 34. 

13 In 2007, the Legislature also established the Oregon Global Warming Commission 

14 (Commission). ORS 468A.215-20; Hoffman Decl. 134. The Commission is charged with 

15 investigating and recommending ways to reduce greenhouse gas emissions consistent with the 

16 State's statutory emission reduction goals. ORS 468A.235. The Commission is further directed 

17 to "track and evaluate" the science around global warming, strategies that can be used to combat 

18 global warming, and the progress towards the State's greenhouse gas emissions reduction goals, 

19 as well as the advancement of regional, national, and international policies to reduce greenhouse 

20 gas emissions, among other things. ORS 468A.250. Every two years, the Commission must 

21 submit a report to the Legislature "that describes Oregon's progress toward achievement of the 

22 greenhouse gas emissions reduction goals." ORS 468A.260. The Commission is assisted in 

23 these efforts by the Oregon Climate Change Research Institute (OCCRI) at OSU, which is 

24 statutorily mandated to assess climate change and release a report every two years. 

25 ORS 352.247; Hoffmann Decl. 1135, 47. 

26 
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1 As the Commission tracked progress and made recommendations, the Legislature 

2 continued to take concrete actions designed to reduce global greenhouse gas emissions. The 

3 Hoffinan Declaration describes legislative and executive actions since the 1970s taken to achieve 

4 this goal. See Hoffmann Decl. auau 5, 6, 10, 17, 22-24, 29, 34-36, 45, 46, 57, 71, and 72. 

5 Individual state agencies have also taken numerous steps to address and include global warming 

6 considerations in their long-range planning, implementing programs to reduce greenhouse gas 

7 emissions, including, for example, the State's Zero Emission Vehicle program, the Low Carbon 

8 Fuel Standard, the Renewable Fuel Standard, and the planned shutdown of Boardman, the State's 

9 only coal-fired power plant. See id. auau 36, 49, 53, 57, and 76. 

1 0 State agencies have also taken steps to improve their ability to track and report on the 

11 State's greenhouse gas emissions, including, for example, the State's Greenhouse Gas Reporting 

12 Program, requiring emissions reporting by a variety of industrial and commercial sources and 

13 from suppliers of fuels and electricity. See OAR 340-215-0010 through -0060. Various agencies 

14 have produced reports aimed at helping the State plan for and respond to climate and emissions 

15 challenges. See Hoffman Decl., au1 9, 16, 19, 26, 28, 30, 39-41, 44, 47, 50-56, 59-65, and 67-70. 

16 In 2013, the Oregon Departments of Energy, Environmental Quality, and Transportation 

17 produced a comprehensive and multifaceted inventory of Oregon's greenhouse gas emissions 

18 through 2010, as part of the State's efforts to track progress toward the legislatively adopted 

19 goals. Id. 167. This inventory showed that "for recent years, regardless ofthe inventory 

20 approach utilized, the 2010 greenhouse gas emission reduction goal of arresting emissions 

21 growth has been met." Id. The 2013 Commission report to the Legislature agreed, concluding 

22 that "Oregon met its 201 0 greenhouse gas reduction goal, having arrested the growth of 

23 greenhouse gas emissions and, it appears, also establishing a downward emissions trajectory in 

24 which emission levels are expected to be reduced into the future." !d. 1 65. The report also 

25 counseled that further strides must be made if Oregon is to meet its 2020 and 2050 greenl1ouse 

26 gas reduction goals. !d. at 168. 
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1 In sum, the State has taken and will continue to take concrete, meaningful, and 

2 coordinated steps to address global climate change on a state level, despite the fact that the 

3 atmosphere has never been deemed an asset under the common law public trust doctrine, subject 

4 to the fiduciary obligations of a legal trust. 

5 B. The public trust doctrine does not extend to the atmosphere. 

6 The atmosphere is not a "trust asset" under the common law public trust doctrine, for three 

7 reasons. As demonstrated below, in subsection 1, Oregon's common law public trust doctrine is 

8 limited to submerged and submersible lands. Subsection 2 demonstrates that Oregon's limitation 

9 of the common law doctrine is consistent with that of other states that have been asked to consider 

10 expansion of the public trust doctrine to the atmosphere. Finally, subsection 3 demonstrates that 

11 no Oregon statute or constitutional provision extends the State's common law public trust 

12 doctrine to include the atmosphere. 

13 

14 

1. Oregon's common law public trust doctrine applies only to 
submerged and submersible lands. 

15 Oregon case law has long recognized that submerged and submersible lands, and 

16 navigable waters overlying those lands, are governed by a common law public trust doctrine. 

17 See, e.g., Oregon Shores Conservation Coalition v. Oregon Fish & Wildlife Comm 'n, 62 

18 Or App 481, 493 (1983) (describing public trust doctrine and noting that it is a "common law 

19 doctrine"). The scope of the public trust doctrine is a question of state law. P P L .A1ontana, LLC 

20 v . .A1ontana, 132 S Ct 1215, 1235 (2012) ("[T]he public trust doctrine remains a matter of state 

21 law."). Oregon's common law public trust doctrine, as recognized and developed by its courts, 

22 operates as restraint on the State's authority to either alienate or divest itself of the authority to 

23 protect the public's interest in submerged and submersible lands, where such alienation or 

24 divestment would substantially impair the public's right to use the overlaying waterways for 

25 navigation, fishing, or recreation (i.e., trust purposes). See Morse v. Oregon Div. of State Lands, 

26 285 Or 197, 201-02 (1979). 
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1 The roots of the common law public trust doctrine in Oregon lie in the nature. and origins 

2 of the State's ovmership of submerged and submersible lands. Upon its admission to the Union, 

3 under the equal-footing doctrine, Oregon, like other states, acquired ownership of all submerged 

4 and submersible land beneath bodies of water that were navigable at the time of statehood. 

5 Northwest Steelheaders Ass 'n v. Simantel, 199 Or App 471, 480, rev den, 339 Or 407 (2005), 

6 cert den, 547 US 1003 (2006). The State's title to those acquired lands, however, was "subject... 

7 at all times to the rights of navigation and fishery. To all intents and purposes the title of the 

8 State was burdened with a trust, so to speak, in favor of those two occupations." Cook v. 

9 Dabney, 70 Or 529, 532 (1914). Because its title was burdened with this obligation when it 

10 passed to· the State, the State lacks the authority to "convey[ ] property in a manner and for a 

11 purpose which would act as a direct and pennanent impediment to navigation" or other trust 

12 purposes, because in so doing the State would be "violating the trust under which it holds the 

13 title to such property." !d. 

14 Over the years, case law has refined the description of the nature of the public trust 

15 doctrine attached to submerged and submersible lands. Ultimately, however, Oregon courts have 

16 rarely, if ever, applied the common law public trust doctrine to limit state action, even with 

17 respect to submerged and submersible lands. Cook applied the public trust doctrine to reverse a 

18 grant of submerged lands to a private party that directly impaired navigation. Id Even in that 

19 case, however, in invalidating the grant, the Court cited a number of other factors that imperiled 

20 the grant, including that the grant was counter to the Legislature's intent, that the grantee had 

21 misrepresented the nature of the land to the state land board in the course of procuring the grant, 

22 and that the purchaser ultimately disclaimed any interest in the land by the time of the case. !d. 

23 at 532-34. 

24 . In the century since Cook, not one reported Oregon case has reversed any state grant, law, 

25 or other action in reliance on the public trust doctrine. Nor has any Oregon published decision 

26 ever used the doctrine to compel the State to take a certain conservation action with respect to its 
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1 lands. Indeed, the cases in which the doctrine was raised have generally decided either that, even 

2 if it applies, the doctrine does not prohibit the challenged state action, or that it is unnecessary to 

3 consider the doctrine because the Legislature had spoken specifically with respect to the state 

4 action in question. 

5 In Brusco Towboat Co. v. State, 284 Or 627, 635 (1978), the Supreme Court rejected 

6 challenges to the validity of State Land board's leasing program for submerged and submersible 

7 lands. It held that, to whatever extent "any concept of the [jjus publicum as a special limitation 

8 on any attempt by the legislature to abdicate its power to protect ... the people" might apply, the 

9 lease program was valid as it "does not purport to divest the legislature or the Board ofthe state's 

1 0 power to protect the rights of the public in the state's navigable waters." !d. 

11 A year later, in ~Morse v. Oregon Div. of State Lands, 285 Or 197, 199-200 (1979), the 

12 Supreme Court held that the public trust doctrine "does not prohibit" the State from issuing a 

13 permit allowing the filling of 32 acres of estuary to construct a municipal airport runway. In 

14 taking a narrow view of what is prohibited by the public trust doctrine, the court cited a law 

15 review article describing the two landmark public trust doctrine cases as "the extremes of the 

16 legal constraints upon the states"; that article described the "extremes" of those "constraints" as 

17 being that "no grant may be made to a private party if that grant is of such amplitude that the 

18 state will effectively have given up its authority to govern, but a grant is not illegal solely 

19 because it diminishes in some degree the quantum of traditional public uses." !d. at 203 (citing 

20 Shively v. Bowlby, 152 US 1 (1894); Rlinois Cent. R.R. v. Illinois, 146 US 387 (1892)); Jeffrey 

21 Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 

22 Mich. L. Rev. 473, 489 (1970). The court concluded that, although the fill would reduce the 

23 water surface area, would displace clams and other organisms, and would eliminate some casual 

24 recreational navigation, there was no violation of the public trust doctrine because "there [was] 

25 no grant ... to a private party which results in such substantial impaitment of the public's 

26 interest as would be beyond the power of the legislature to authorize." !d. at 203. 
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1 In other words, the doctrine imposed a restraint on alienation in certain circumstances, but did 

2 not apply every time there was an impairment to a trust asset. 

3 The court also noted that, because it saw no inconsistency between the statutory removal-

4 fill permit program and the common law public trust doctrine, it was not deciding the question of 

5 whether the Legislature would, in a different case, have the "authority to impinge upon the 

6 public trust doctrine." Id. at 200. Indeed, the court had earlier stated, in Brusco Towboat, that 

7 "the power of the legislature is plenary, except as it may be limited by the federal or state 

8 constitution," and noted that counsel in that case had been unable to identify any "constitutional 

9 or other predicate for any concept of the [j}us publicum as a special limitation on any attempt by 

10 the legislature to abdicate its power to protect the rights of the people." Brusco Towboat, 284 Or 

11 at 633, 635. The court's reluctance to conclude that the common law public trust doctrine could 

12 not, in the appropriate case, be "impinged" upon or altered by the Legislature reflects this basic 

13 principle that it would be highly unusual for an ordinary common law doctrine to limit the 

14 plenary power of the Legislature. 

15 Four years later, in Oregon Shores Conservation Coalition, 62 Or App at 481, the Court 

16 of Appeals again declined to apply the public trust doctrine to reverse state action. In that case, 

17 the Court of Appeals rejected a claim that a permit to treat oyster beds with pesticide was invalid 

18 for failure to consider public trust doctrine. The court held that because the Legislature had 

19 "specifically addressed" the lands in question via statute, it was "unnecessary to apply" the 

20 common law public trust doctrine, and instead simply decided the case under the relevant statute. 

21 Id. at 493. 

22 A year later, in Kalmiopsis Audubon Soc 'y v. Div. of State Lands, 66 Or App 810 (1984), 

23 · the Court of Appeals rejected (in a footnote) a claim that a permit to remove gravel from 

24 submerged and submersible lands violated the public trust doctrine, noting that "there is no grant 

25 here to a private party which results in such substantial impairment to the public interest as 

26 
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1 would be beyond the power of the legislature to authorize." Id at 820 n. 11 (quoting Morse, 285 

2 Or at 203). 

3 Deeming the atmosphere an "asset" of the public trust doctrine, or expanding the doctrine 

4 to cover that resource, would represent a dramatic judicial expansion of the common law public 

5 trust doctrine. While undeniably critically important to the people of this State, the atmosphere 

6 does not share the unique features of submerged and submersible lands that gave rise to the 

7 public trust doctrine. Thus, it is not clear what legal basis might exist to expand the Oregon 

8 public trust doctrine to the atmosphere. Unlike submerged and submersible lands, the State was 

9 not granted "title" to the atmosphere at statehood under the equal footing doctrine (or at any 

10 other time). Unlike submerged and submersible lands, the atmosphere is not a type of real 

11 property that is susceptible to the sort of dual-component ownership that is applicable to the 

12 State's interest in submerged and submersible lands. Nor have plaintiffs demonstrated how a 

13 doctrine that is, in this state, effectively a restraint on alienation of real property, would have 

14 relevance to a fungible, constantly shifting resource like the atmosphere that is not tied to 

15 underlying real property interests in land akin to the State's interests in the submerged and 

16 submersible lands underlying waterways. 

17 In sum, the atmosphere is not an asset of the public trust doctrine as that doctrine exists in 

18 Oregon law today. Further, there is no legal basis to expand the public trust doctrine to the 

19 atmosphere, and the Court should decline to do so in this case. 

20 

21 

2. Case law from other states supports the proposition that the 
atmosphere is not a public trust resource under the common law 
public trust doctrine. 

22 Oregon is not alone in not extending the public trust doctrine to the atmosphere. 

23 A number of other courts have considered whether the atmosphere is a trust asset under the 

24 public trust doctrine, and what such a determination would mean in terms of affirmative 

25 obligations, if any, for the state. The majority of these cases (in Alaska, Arizona, Kansas, 

26 
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1 Montana, Washington, the D.C. Circuit, and, on appeal, Texas)3 have been resolved on 

2 jurisdictional grounds, without formally addressing the merits.4 However, some have reached 

3 the merits, and those cases are informative. 

4 In a Colorado case, the trial court ultimately rejected a claim for a public trust in the 

5 atmosphere on the basis of standing. However, as part of that analysis, the court made a 

6 determination that plaintiffs had no legally protected interest, defined as "an interest emanating 

7 from a constitutional, statutory, or judicially created rule of law that entitles plaintiff to some 

8 form of judicial relief," because Colorado courts had had never recognized the public trust 

9 doctrine at all, much less a version that would apply to the atmosphere, and declined to judicially 

10 create such an interest. See Xiuhezcatl Martinez v. State of Colorado, No. 11CV4377, slip op. 

11 at 3 (District Court, City and County of Denver, Colorado, November 7, 2011). 

12 

13 

14 3 See Loorz ex rel. Alec L. v. McCarthy, No 13-5192, slip op. at 2 (D.C. 2014) (dismissed for 
lack of federal question, public trust doctrine is a matter of state, not federal, law; observing that 

15 plaintiffs had not pointed to any case extending the public trust doctrine to the atmosphere), aff'g 
Alec L. v. Jackson, 863 F Supp2d 11 (D.C. Cir. 2012). Kanuk ex rel. Kanuk v. Alaska Dep 't of 

16 Natural Res., 335 P3d 1088 (Alaska 2014) (dismissing a number of claims as non-justiciable 
political questions, and the balance on prudential grounds as they failed to present an actual 

17 controversy); Peshlakai ex rel. Butler v. Brewer, 2013 WL 1091209, at*7-8 (Ariz. Ct. App. Mar. 
14, 2013) (dismissing on standing and justiciability grounds, based in part on the fact that there 

18 was no judicial basis to evaluate state inaction); Farb ex rel. Farb v. Brownback, No. 12-C-1133, 
slip op. at 5 (Swanee Co. Dist. Ct. Kan. June 4, 2013) (dismissing for lack ofsubject matter 

19 jurisdiction, as plaintiffs had failed to exhaust administrative remedies provided in Kansas Clean 
Air Act statute, which Court found eliminated any common law public trust claims); Barhaugh 

20 ·ex rel. Busse v. State, No. Op. 11-0258, 2 (Mont. June 15, 2011) (state supreme court did not 
have original jurisdiction in the case, as factors for original jurisdiction in that court not met); 

21 Svitak ex rel. Svitakv. State, No. 69710-2-I, 2013 WL 6632124, at *1 (Wash. App. Dec. 13, 
2013) (holding that deciding how to regulate greenhouse gasses is a political question, and 

22 separation of powers dictates that the court should defer to the legislature; in addition, case not 
justiciable because plaintiffs not contending any violation of a statute or constitution, and court 

23 not in a position to administer a regulatory program); Texas Comm 'n on Envtl. Quality v. 
Bonser- Lain, 43 8 SW3d 887, 895 (Tex. App. 2014) (lack of jurisdiction due to no right of 

24 judicial review of agency's failure to adopt rules, vacating trial court decision on the merits). 

25 
4 A California case was voluntarily dismissed by its plaintiffs in 2012. Boyd ex rel. Blades v. 
State, Case No. CGC-11-510725 (San Francisco County Super Ct. Cal. Feb. 7, 2012). A new 

26 case has recently been filed in Massachusetts, but no decision has been issued. Complaint, Kain 
v. Mass. Dep't ofEnvtl. Prot., No. 14-2551 (2014). 
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1 Appellate courts in Iowa and Minnesota considered whether the atmosphere was an asset 

2 of the common law public trust doctrine and concluded that it was not. The Iowa Court of 

3 Appeals held that the public trust doctrine did not extend to cover the atmosphere, concluding 

4 that the Department of Natural Resources did "not have a duty under the public trust doctrine to 

5 restrict greenhouse gases to protect the atmosphere." Glori Dei Filippone v. Iowa Departm.ent of 

6 Natural Resources, Iowa Court of Appeals, at 6 (March 13, 2013). Similarly, in in an 

7 unpublished opinion, the Minnesota Court of Appeals declined to extend the public trust doctrine 

8 to the atmosphere, based on earlier cases that had held that the common law public trust doctrine 

9 applied only to the State's management of waterways. Aronow v. State of Minnesota, No. A12-

10 0585,2012 WL 4476642 at* 2 (Minn. Ct. App. 2012). 

11 In Texas and New Mexico, trial courts found that what they called the public trust 

12 doctrine in their state applied, or might apply, to the atmosphere. However, neither case 

13 provides a basis for a similar finding under Oregon law. 

14 The Texas trial court decision does not support plaintiffs' position here, for at least two 

15 reasons. First, in reaching its conclusion, the Texas trial court relied heavily on a specific 

16 provision of the Texas constitution. The court explained that, in Texas, "[t]he public trust 

17 doctrine is not simply a common law doctrine but was incorporated into the Texas Constitution 

18 at Article XVI, Section 59." Final Judgment at 1, Bonser-Lain v. Texas Comm 'non Envt'l 

19 Quality 2012 (No. D-1-GN-11-002194). That provision of the Texas constitution expressly 

20 made the protection of "all of the natural resources of this state" a "public right[ ] and dut[y ]", 

21 and affirmatively required the Legislature to pass "all suc]::llaws as may be appropriate thereto." 

22 Tex Const art XVI,§ 59. The Oregon Constitution contains no comparable provision, and the 

23 . doctrine is only a common law one. See Oregon Shores Conservation Coalition, 62 Or App at 

24 493. 

25 Second, that Texas trial court decision is no longer good law. On review, the Texas 

26 Court of Appeals held that the trial court lacked subject matter jurisdiction to decide the case, 
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1 and vacated the decision ofthe trial court. Texas Comm'n on Envtl. Quality, 438 SW3d 887, 895 

2 (Tex. App. 2014). 

3 In New Mexico, a trial court made an oral ruling that the public trust doctrine would 

4 likely apply to the atmosphere in that state. That court made clear, however, that it was 

5 operating without guidance from the New Mexico appellate courts, in a highly uncertain area, 

6 and that the conclusion was simply its "best guess." Mot. to Dismiss Hr'g Tr. 48, Sanders-Reed 

7 v. A1artinez, No. D-101-CV-2011-01514 (NM Dist. Ct. Jan. 26, 2012). The court also held that 

8 the public trust doctrine, even where it applied, did not involve specific, enforceable fiduciary 

9 obligations and would, at best, result in no "more than the court telling a State agency, or the 

10 State as a whole, to consider certain things. I do not believe they [the court] would be setting 

11 standards." Id. at 50. Indeed, in the New Mexico case, the court concluded that there was no 

12 reason to apply the public trust doctrine because the relevant agencies, while doing less than 

13 plaintiffs might have liked, had not ignored the atmosphere. Mot. for Summ. J. Hr'g Tr. at 3, 

14 Sanders-Reed v. Martinez, No. D-101-CV-2011-01514 (NM Dist. Ct. June 26, 2013). The New 

15 Mexico case is currently on appeal. 

16 

17 

3. Oregon has not extended the common law public trust doctrine to the 
atmosphere via its Constitution, or by statute. 

18 Plaintiffs appear to assert that certain Oregon statutes and constitutional provisions have 

19 expanded the common law public trust doctrine to the atmosphere. Am. Compt.llj[ 18. But this 

20 argument fails, for at least two reasons. 

21 First, by their·own terms, the statute and the constitutional provision that plaintiffs cite do 

22 not apply to the atmosphere. The Oregon constitutional provision referenced in paragraph 18 of 

23 the Amended Complaint, Aliicle VIII, section 5(2), is limited by its terms to "lands." Or Canst, 

24 Artiii, § 5(2) (requiring State Land Board to "manage lands under its jurisdiction with the object 

25 of obtaining the greatest benefit for the people of this state, consistent with the conservation of 

26 this resource under sound techniques oflandmanagement" (emphases added)). Similarly, the 
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1 statute referenced in paragraph 16 of the complaint, ORS 537.525, is limited by its terms to 

2 "water." See ORS 537.5255 (providing that "the right to reasonable control of all water within 

3 this state from all sources of water supply belongs to the public" (emphasis added) and setting 

4 out a series of steps that need be taken in order to "insure the preservation of the public welfare, 

5 safety and health"). 

6 Second, Oregon has not generally adopted the approach of using statutes to expand 

7 common law doctrines. On the contrary, statutory provisions expressing common law doctrines 

8 are limited to the portions ofthe doctrine actually expressed in the statutory text. See State v. 

9 Epps, 36 Or App 519, 524 (1978) (considering, in a criminal context, only the codified portion of 

10 the common law bail bondsman doctrine). Moreover, common law· doctrines control only if an 

11 enacted provision does not address the issue. Cordon v. Gregg, 164 Or 306, 310 (1940) 

12 (ignoring common law rules when the Legislature had addressed an issue). 

13 The tendency of Oregon courts to decline to view statutory or constitutional law as 

14 circumscribing or defining, rather than expanding, the scope of common law rights and duties is 

15 consistent with the concepts of separation of powers and the political question doctrine, 

16 discussed in section V(B) of this memorandum. Moreover, the idea that a statute would 

17 supersede the common law is consistent with the Oregon Constitution's view of the common law 

18 generally. Article XVIII, section 7, of the Oregon Constitution provides that, following the 

19 adoption of the Constitution, existinglaws, including the common law, "continue in force until 

20 altered[] or repealed." Or Const, Art XVIII,§ 7 (emphasis added); see also US. Fid & Guar. 

21 Co. v. Bramwell, 108 Or 261, 266-67 (1923) (holding that "the common law of England," as 

22 adapted to local conditions, was adopted as part of the law of Oregon under this provision). In 

23 the 1980s, the Oregon Supreme Court formally rejected its earlier practice of strictly construing 

24 

25 

26 

5 In discussing ORS 537.525, paragraph 16 of plaintiffs' Complaint states that "[t]he state as 
sovereign owns the navigable waters of the State as 'a trustee for the public."' The phrase "a 
trustee for the public" does not appear in ORS 537.525. The source of this quoted text is 
unknown. 
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statutes that imposed rules "in derogation of the common law," further moving the court away 

from the use of the common law to interpret statutes. Beaver v. Pelett, 299 Or 664, 668 (1985). 

The court explained that 

Every statute "derogates" from prior law, if it is adopted for any 
substantive reason at all. The "no-derogation" formula, coupled 
with the tendency to treat statutes, when possible, as codifications 

' of prior caselaw, denigrates and confmes the role of legislative 
examination, discussion, and enactment of public policies ... 

!d. at 669. The Oregon Supreme Court's recognition that statutes must be interpreted in light of 

the Legislature's intent in the first instance, rather than based on an independently evolving 

common law, further undermines any argument that Oregon statutes should be viewed as silently 

expanding existing common law doctrines; on the contrary, in Oregon, statutes are viewed as 

expressing the policy judgments of the Legislature and establishing standalone rules and policies 

for itself, the public, and the Court to follow. 

There is no reason to think that this general approach to the interaction between statutes 

and the common law is different in the area of the common law public trust doctrine. In Oregon, 

the public trust doctrine is a common law doctrine. Oregon Shores Conservation Coalition, 

62 Or App at 493. At least one Oregon Court of Appeals decision declined to apply the public 

trust doctrine where statutes governed a particular area. In Oregon Shores Conservation 

Coalition, the Court of Appeals concluded that "[i]t is unnecessmy to apply the common lm11 

[public trust] doctrine here, because the legislature has specifically addressed the rights to lands 

designated as oyster lands." !d. (emphasis added). Other cases have similarly declined to 

separately evaluate a case under the public trust doctrine where the statutory framework was 

found not inconsistent with the traditional conception of the public trust doctrine as being a 

restraint on certain types of alienation of submerged and submersible lands. See Brusco Towboat 

Co., 284 Or at 635; Morse, 285 Or at 203; Kalmiopsis Audubon Soc 'y, 66 Or App at 820 n. 11. 

The U.S. Supreme Court has explained that the public trust doctrine is a question ofthe 

law of each individual state, which each state is free to develop. PPL ~Montana, 132 S Ct at 1235 
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1 (holding that "the public trust doctrine remains a matter of state law"); Shively, 152 US at 56 

2 (holding that "the whole question [of the disposition of submerged and submersible lands] is for 

3 the state to determine for itself'). Other states have, in some cases, used statutory or 

4 constitutional provisions to expand the requirements common law doctrine. See, e.g., Nat'! 

5 Audubon Soc ~Y v. Dep 't of Water and Power of the City of L.A., 33 Cal 3d 419, 444-52 (1983) 

6 (describing "integrated" system where duties and authorities of agency with respect to navigable 

7 waters were derived from combination of statutory and public trust responsibilities, and where 

8 expanding statutory authority expanded obligations under public trust doctrine). But Oregon has 

9 not adopted this approach toward the public trust doctrine. 

10 To be clear, Oregon statutes and constitutional provisions undoubtedly impose their own 

11 obligations on the State to conserve and protect natural resources, pursuant to the terms of those 

12 express laws. The Oregon Legislature has actively worked to set up complex statutory 

13 frameworks to protect various resources, including the atmosphere. And in this State, these 

14 statutory frameworks do not provide .a basis for judicial expansion of the common law public 

15 trust doctrine; they are their own independent regulatory framework that expressly sets forth the 

16 State's particular obligations.6 Plaintiffs have not alleged violation of these express laws 

17 themselves. Accordingly, they are not relevant to this Court's determination of whether the State 

18 has independent fiduciary duties to the atmosphere under the common law public trust doctrine. 

19 

20 

c. The State's obligations regarding water resources, shorelands, coastal areas, 
wildlife, and fish are not determined by the common law public trust 
doctrine. 

21 Plaintiffs seek a declaration answering the second question of whether, under the 

22 common law public trust doctrine, "water resources, navigable waters, submerged and 

23 submersible lands, islands, shorelands, coastal areas, wildlife, and fish are trust resources" and 

24 6 In the Colorado atmospheric public trust doctrine case, that court observed that even if statutes 

25 dealing with the protection of natural resources were interpreted to include the atmosphere, they 
did not create a generalized and enforceable "public trust in the environment" precisely "because 

26 they are followed by comprehensive schemes setting out exactly how the State intends to offer 
that protection." Martinez, No. 11CV4377. 
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1 whether the State accordingly has a fiduciary obligation to protect these assets as commonly 

2 shared public trust resources from the impacts of climate change[.]" The answer to this second 

3 question is no, as not Oregon court has extended the common law doctrine beyond submerged 

4 and submersible lands and their overlying waters. 

5 First, as demonstrated above, in section B, the common law public trust doctrine includes 

6 only submerged and submersible lands, and the navigable waters overlying those lands. Nor do 

7 the various state statutes and constitutional provisions that govern the State's regulation of 

8 natural resources expand that public trust doctrine. 

9 Second, even where resources are covered by the public trust doctrine (i.e., submerged 

10 and submersible lands and overlying waterways), that doctrine is a restraint on alienation. 

11 As demonstrated above, and as further demonstrated below, in section D, the public trust. 

12 doctrine does not include particular fiduciary duties to protect these resources from climate 

13 change. The fiduciary duties plaintiffs seek to impose are simply not part of the public trust 

14 doctrine. 

15 

16 

D. Even if the atmosphere or other resources are deemed assets of the public 
trust, the obligations associated with the trust are not fiduciary. 

17 Plaintiffs' first two declaratory judgment claims fail for the second and independently 

18 sufficient reason that even if the Court detennined or assumed that the atmosphere (or any other 

19 resource) were an asset of the common law public trust, that doctrine does not, contrary to 

20 plaintiffs' assertions, impose fiduciary duties (i.e., the particular, affirmative fiduciary 

21 obligations associated with a traditional trust). While the State of course has a general obligation 

22 to act only in the public interest, and to follow duly enacted statutes, regulations, and the 

23 Constitution, plaintiffs seek far more than that. The additional fiduciary obligations plaintiffs 

24 seek to have this Court impose upon the State have no basis in law, and their request for a 

25 declaration imposing them must be rejected on that basis. 

26 
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1 

2 

1. Oregon's common law public trust doctrine does not impose fiduciary 
obligations on the State. 

3 Under Oregon law, the common law public trust doctrine is a restraint on alienation, and 

4 has not been extended to impose fiduciary duties. As noted above, the public trust doctrine is a 

5 question of state law, to be developed by each state. PPL }.fontana, LLC, 132 S Ct at 1235. As 

6 . developed and articulated by the Oregon courts, the doctrine at most restrains the State's ability 

7 to alienate covered resources, where such a transfer would significantly impair recognized public 

8 trust interests. If this Court follows existing Oregon law, it must conclude that the public trust 

9 doctrine, as articulated by Oregon's appellate courts, imposes no enforceable fiduciary duties on 

10 the State, and reject both of plaintiffs' requested declarations. 

11 Moreover, even in states that have taken a slightly more expansive view of the state's 

12 obligations under the public trust doctrine, enforceable fiduciary duties of the sort plaintiffs seek 

13 to impose have not been recognized. At best, those cases have relied on a combination of the 

14 state's statutory and common law obligations to find that the state might have, in some 

15 circumstances, an obligation to consider public trust interests in making resource allocation 

16 decisions; not that it was required to reach a certain conclusion or take a specific action based on 

17 that consideration. See Nat 'l Audubon Soc 'y, 33 Cal 3d at 446; Sanders-Reed v. Ja.iartinez, No. 

18 D-101-CV-2011-01514, Mot. To Dismiss Hr'g Tr. 48-49 (NM Dist. Ct. June 26, 2013). 

19 Moreover, these cases are not applicable to Oregon's public trust doctrine. As noted, 

20 these other states expressly recognized and relied on their respective written statutory or 

21 constitutional frameworks to "expand" the reach of the state's public trust obligations. See 

22 Audubon Society, 33 Cal 3d at 446; Final Judgment at 1, Bonser-Lain v. Texas Comm 'non Envt'l 

23 Quality 2012 (No. D-1-GN-11-002194). And, as demonstrated above, Oregon courts have not 

24 approved this approach of using statutes to silently expand the common law. 

25 

26 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2. The State's affirmative obligations to the atmosphere are limited to 
those set forth in state statutes and constitutional provisions. 

While the public trust doctrine does not impose affirmative obligations, or authorize 

courts to create and impose a regulatory regime on the State, that does not mean that the State 

has no legally enforceable affirmative obligations to the atmosphere. On the contrary, the State's 

affirmative legal obligations are those spelled out in Oregon's duly enacted statutes and 

Constitution. 

The conclusion that the State's only affirmative obligations are those established by the 

Constitution, statute, or administrative rule is supported by general principles of state 

government law. It is axiomatic that state agencies and state officials only have the authority to 

do what they are authorized to do by the Constitution or by the Legislature: 

Agencies are creatures of statute. In the absence of a constitutional 
provision concerning their function and authority, they derive their 
authority from: (1) the enabling legislation that mandates that 
particular agency's function and grants powers, and (2) from 
general laws affecting administrative bodies .... That authority 
may also be circumscribed by the agency's own regulations. 

City of Klamath Falls v. Envtl. Quality Comm 'n, 318 Or 532,545 (1994) (internal quotation 

marks omitted) (citing 1000 Friends ofOregon v. LCDC (Clatsop Co.), 301 Or 622,627 (1986)). 

The appropriate mechanism for plaintiffs seeking to impose obligations on the executive branch 

is clear: Appeal to the Legislature or exercise their rights under the initiative power to change 

the law. 

3. It is not appropriate to judicially impose obligations from general 
principles of trust law in this context. 

23 As noted above, in section IV(D)(1), the mere fact that the word "trust" might be used as 

24 a shorthand or legal fiction to describe the State's governing relationship with certain resources 

25 does not translate into the sort of traditional trust with fiduciary obligations that plaintiffs 

26 
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1 advocate here. In other words, even if the atmosphere or any other resource might be referred to 

2 as held "in trust," the use of that shorthand term does not impose fiduciary trust obligations. 

3 On the contrary, the formation of legal trusts with affirmative and enforceable fiduciary 

4 duties includes technical requirements that are not met in the context of the public trust doctrine. 

5 Under general principles of trust law, fiduciary trust relationships can be created expressly 

6 (generally by a written conveyance or declaration) or implicitly (either a resulting trust or a 

7 constructive trust). Shipe v. Hillman, 206 Or 556, 563-64 (1955); Templeton v. Bockler, 73 

8 Or 494, 506 (1914); see also Restatement (Third) ofTrusts § 10 (2003). As demonstrated above, 

9 plaintiffs have not identified any statute or other writing declaring the State as fiduciary trustee 

10 of the atmosphere. Nor have plaintiffs identified any property transfer involving the atmosphere 

11 to the State as trustee, which might have established a trust in a more traditional sense. Indeed, 

12 absent an agreement, transfer, or statutory provision that explicitly places a state agency in a 

13 fiduciary role, Oregon courts have been unwilling to imply a fiduciary duty. See State v. Oregon 

14 Health & Sci. Univ., 205 Or App 64, 82 (2006) (refusing to find that PEBB had a fiduciary 

15 responsibility to particular public employees). There is no basis in formal trust law to find the 

16 establishment of a fiduciary trust for the atmosphere. 

17 Even assuming the Court could find a legal basis for the formation of a formal legal trust, 

18 that would not settle the question of what duties would be associated with such a trust. 

19 Generally, a trustee of a traditional trust must administer the trust in furtherance of the trust 

20 purpose, as well as in accordance with the terms of the trust instrument and applicable law. 

21 Accordingly, the particular duties of a trustee depend in large part on the trust instrument (such 

22 as the constitutional or statutory provision establishing the trust, or a will or deed putting the 

23 asset into the trust). Here, since there is no written conveyance designating the atmosphere as a 

24 trust asset and the State as trustee, there is no basis to infer any obligations beyond those 

25 expressly stated in the duly enacted laws and Constitution. It is true that in some cases, certain 

26 generic trust duties can be imported from general principles of trust law and implied in an 
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1 established trust. See ·white v. Pub. Emps. Ret. Bd, 351 Or 426,433-34 (2011). However, the 

2 Oregon Supreme Court has held that statutory trusts (those created by statute) "often present 

3 fundamentally different considerations [than those involved in nonstatutory trusts], thus 

4 expressly or impliedly calling for application of different rules." Id. at 434 (citation omitted) 

5 (brackets in original). That is, general trust law does not always or necessarily apply to public 

6 trusts. See ORS 130.005(2)(e) (Oregon's Uniform Trust Code, which largely codifies the 

7 common law trust obligations in statute, does not apply to trust funds maintained by public 

8 bodies or to constructive trusts). 

9 In sum, even if this Court were to expand the public trust doctrine to determine that the 

1 0 atmosphere were an asset of the public trust doctrine, and even if this Court were to determine 

11 that the State has a formal, fiduciary trust relationship with the atmosphere that goes beyond its 

12 ordinary obligation to legislate in the public interest, both the Court and the State as putative 

13 trustee would still be without discemable legal guidance as to how to administer that newly 

14 created, silent trust. 7 The Court should not create that untenable situation. 

15 The Court should declare that the public trust doctrine does not require of the State the 

16 affirmative actions associated with traditional legal trusts (i.e., does not impose fiduciary duties). 

17 This alone is sufficient to defeat both of plaintiffs' requested declarations. 

18 v. 
19 

ARGUMENT REGARDING REQUESTS FOR ADDITIONAL INJlJNCTIVE 
RELIEF 

20 The remaining requests for relief (at paragraphs 49-54 ofthe Amended Complaint) all 

21 seek what the Court of Appeals has characterized as injunctive relief, not mere declarations. 8 

22 Accordingly, this additional requested relief will hereinafter be referred to as "injunctive relief." 

23 
7 Note that plaintiffs do not allege violation of any express obligation imposed by a specific 

24 statutory or constitutional provision. They seek to impose separate obligations, based on an 
expansion of the common law public trust doctrine. 

25 8 Although one ofthe requests, regarding the "best available science," purports to be a request 

26 for declaratory relief, the Court of Appeals concluded that this was, in effect, a request for 
injunctive, not declaratory relief. Chernaik, 263 Or App at 469, n. 2. 
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1 While the Court of Appeals has said that this Court must make decisions regarding the two 

2 declarations discussed above, it left to this Court to determine whether it has jurisdiction to 

3 consider or award the requests for injunctive relief, and whether any such relief is appropriate. 

4 This Court should reaffirm its denial of the requested injunctive relief, for two reasons: 

5 (1) plaintiffs cannot show they are entitled to judicial relief, and (2) the additional relief is 

6 beyond the scope of this Court's jurisdiction to award. 

7 

8 

A. The Court should deny the remaining requests for relief, because plaintiffs 
have not shown they are entitled to it. 

9 All of plaintiffs' requests for additional relief (set forth at paragraphs 49-54 of the 

10 Amended Complaint) should be denied, because plaintiffs cannot demonstrate their entitlement 

11 to that relief in two separate respects: (1) there are no fiduciary duties to violate, so no violation 

12 of such duties can be shown, and (2) the Comi cannot find that the State is likely to violate any 

13 newly imposed obligations in the future, and such a finding is a mandatory prerequisite for 

14 injunctive relief. 

15 

16 

1. Plaintiffs are not entitled to a declaration that the State has violated 
fiduciary duties to the atmosphere, because no such duties have been 
demonstrated. 

17 In response to plaintiffs' request that the Court make a declaration as to whether 

18 "[ d]efendants have failed to uphold their fiduciary obligations to protect these trust assets for the 

19 benefits of Plaintiffs as well as current and future generations of Oregonians by failing 

20 adequately to regulate and reduce carbon dioxide emissions in the State of Oregon," Am. Compl. 

21 ';149, the Court, to the extent it answers it at all, should answer it in the negative. 

22 Plaintiffs have not alleged that any defendant failed to comply with any state statute or 

23 constitutional provision with respect to the atmosphere. Nor do they seek to reverse as 

24 inappropriate any grant of submerged or submersible land to a private interest-the only state 

25 action even arguably barred by the public trust doctrine as it currently exists under Oregon 

26 common law. Instead, they hinge their entitlement to relief on the notion that a freestanding 
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1 public trust doctrine includes fiduciary duties that require the State to take specific actions with 

2 respect to the atmosphere. As demonstrated above, the atmosphere is not an asset of the 

3 common law public trust doctrine, and even if it were, (and even with respect to the resources 

4 actually covered by that doctrine), the public trust doctrine does not impose fiduciary duties on 

5 . the State. Because there are no fiduciary duties, there is no basis to find that the State failed to 

6 comply with them, and the Court should so declare in response to the relief requested in 

7 paragraph 49, to the extent it responds to that request at all. 

8 Further, because there can be no finding that the State violated any obligation under the 

9 public trust doctrine, there is no basis to order injunctive relief to remedy such a violation. The 

10 requests for injunctive relief in paragraphs 50-53 of the Amended Complaint should be denied on 

11 that basis. 

12 

13 

2. General principles regarding entitlement to injunctive relief bar the 
injunctive relief sought by plaintiffs. 

14 Plaintiffs remaining requests (those set out in paragraphs 50-53 of the Amended 

15 Complaint) seek injunctive reliee See Am. Compl. ~~50-53; Chernaik, 263 Or App at 469. All 

16 of these injunctive relief claims must fail because plaintiffs cannot demonstrate an entitlement to 

17 any injunctive relief. "An injunction is an extraordinary remedy." Eagles Five, LLC v. 

18 Lavdon, 250 Or App 413,422 (2012) (citation omitted). A court may not award injunctive relief 

19 unless plaintiff has demonstrated, among other things, that future "unlawful conduct. ... is 

20 probable or threatened." Bates v. Dep 't of Motor Vehicles, 30 Or App 791, 794 (1977); see also 

21 Howe v. Greenleaf, 260 Or App 692, 712 (2014) ("To qualify for injunctive relief plaintiff must 

22 show that ... [the] conduct [to be enjoined] is probable or threatened.") (citations omitted). 

23 Here, plaintiffs cannot make that showing. The Court of Appeals has already ruled, in this case, 

24 that "it must be assumed that the state will act in accordance with a judicially issued declaration 

25 9 In addition, plaintiffs seek attorney fees in paragraph 54. The request for attorney's fees should 

26 also be denied. The State reserves the right to brief its arguments in opposition to attorney's fees 
if and when plaintiffs file the appropriate petition. 
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1 regarding the scope of any duties that the state may have under the public trust doctrine." 

2 Chernaik, 263 Or App at 479. Indeed, the court based its determination that "declarations 

3 regarding the scope of the state's present obligations, if any, under that doctrine are ... 

4 justiciable" on the assumption that the State would comply with the law. Id. This Court cannot 

5 assume that the State will comply with the law as declared and simultaneously find that future 

6 violations of that law are probable or threatened. Any order for injunctive relief would be 

7 fundamentally incompatible with the assumption that the Court of Appeals has said this Court 

8 must make: that the State will comply with the law: The claims for injunctive relief fail for this 

9 reason alone. 

10 The Declaratory Judgments Act's provisions for injunctive relief support this conclusion. 

11 Under that Act, a party to a declaratory relief action may seek supplemental relief "whenever 

12 necessary or proper." ORS 28.080. Relief is "necessary" as contemplated within ORS 28.080 

13 when "required in order to enforce the judgment because of the failure of one party to comply." 

14 Samuel v. Frohnmayer, 95 Or App 561, 564 (1989). In the present case, relief cannot be 

15 "necessary" under ORS 28.080 because the State has not failed to comply with any order. 

16 Moreover, as the Court of Appeals has held, the "courts and the public are entitled to assume that 

17 the state will act in accordance with its duties as those duties are announced by the courts." 

18 Chernaik263 Or App at 478. Whether relief is "proper" under ORS 28.080 depends on a 

19 number of factors. Samuel, 95 Or App at 564-65 (1989) (considering fairness, benefit to the 

20 public at large, and reasonableness of the Attorney General in deciding whether an award of 

21 attorney fees was "proper" under ORS 28.080). In light of the necessary presumption that the 

22 State will comply with the law, plaintiffs cannot establish any basis for concluding that the 

23 additional relief sought is proper under ORS 28.080. 

24 

25 

26 
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1 

2 

B. The additional relief sought by plaintiffs is beyond the scope of this Court's 
authority to award. 

3 Even if the Court were inclined to find that some additional relief might be appropriate 

4 beyond the first two declarations the Court of Appeals has said it must issue, it should 

5 nevertheless deny plaintiffs' requested relief because those claims are not within the scope of this 

6 Court's authority to award, for two reasons. First, any such award would impermissibly violate 

7 the principle of separation of powers. Second, any such award would also violate the political 

8 question doctrine. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. The additional relief sought by plaintiffs is barred by the separation 
of powers doctrine required by the Oregon Constitution. 

The additional relief requested by plaintiffs would require the Court to unduly burden, 

and assume the duties of, the legislative or executive branches of government, in violation of the 

Oregon Constitution's separation of powers provision. Accordingly, the relief should be denied. 

Article III, section 1, of the Oregon Constitution requires the three branches of state 

government to exercise their functions separately and exclusively. It provides: 

The powers of the Government shall be divided into three separate 
branches, the Legislative, the Executive, including the 
administrative, and the Judicial; and no person charged with 
official duties under one of these branches, shall exercise any of 
the functions of another. 

The Oregon Supreme Court has recognized that the "fundamental genius of the constitution may 

be found in the creation and separation of three distinct branches of government." Rooney v. 

Kulongoski, 322 Or 15, 28 (1995) (citing Federalist No. 51 (stating that separation of powers is 

deemed "essential to the preservation ofliberty")); 111onaghan v. School District No. I, 211 

Or 360, 364 (1957). Nonetheless, some interaction between the branches of government is 

desirable. Rooney, 322 Or at 28. Thus, "the separation of powers does not require or intend an 
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1 absolute separation between the departments 10 of government." Id. (citations omitted). 

2 However, a violation of separation of powers will be found if the problem is clear. I d. (citation 

3 omitted). 

4 Courts determine whether there has been a clear violation of the separation of powers 

5 principle by making the following inquiries: (1) Has one branch unduly burdened the actions of 

6 another branch in an area of responsibility or authority committed to the other branch, or 

7 (2) Is one branch performing the functions committed to another branch? I d. (citations omitted). 

8 The additional relief plaintiffs request would cause the Court to run afoul of the 

9 separation of powers principle under both inquiries. For that reason, the Court lacks the 

1 0 authority to award the additional requested relief. 

11 

12 

a. Plaintiffs' additional remedies would cause the Co.urt to 
unduly burden the legislative and executive branches. 

13 One key aspect of the separation of powers principle is that "the acts of each [branch of 

14 government] shall never be controlled by, or subjected, directly or indirectly, to the coercive 

15 influence of either of the other departments." Monaghan v. School District No. I, 211 Or at 364 

16 (quoting with approval 0 'Donoghue v. United States, 289 US 516, 530 (1933)). Thus the undue 

17 burden inquiry focuses on the requirement "to avoid the potential for coercive influence between 

18 governmental depatiments." Rooney v. Kulongoski, 322 Or at 28 (c.iting Monaghan, 211 Or at 

19 3 64-66) (emphasis added). Actual coercion or control among the branches need not occur for a 

20 violation of separation of powers. See Monaghan, 211 Or at 376 (finding a violation of 

21 separation of powers based on "the possibility of coercive opportunities which might arise") 

22 (emphasis added). 

23 The additional relief that plaintiffs request would cause the Court to unduly burden the 

24 other branches of gover,nment. For example, plaintiffs seek a declaration that the State holds the 

25 10 Article III, section 1 ofthe Constitution was atnended in 20l2 to change all references to 

26 "depaliments" of government to "branches." HJR 44 (2011), submitted to and ratified by the 
electorate in the General Election ofNov. 6, 2012. 
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1 atmosphere in trust for its citizens, and that it is incumbent upon the Governor to take specific 

2 steps to discharge that trust obligation. Am. Compl. ~~ 47-53. This burden is undue because, for 

.3 the reasons discussed above, no such duty can be established. Further, there is no basis to order 

4 the Governor to take any specific steps related to preservation of the atmosphere. 

5 Additionally, plaintiffs ask the Court to declare that the State and Governor have already 

6 failed to meet this new obligation, by not addressing a specific problem (climate change) in the 

7 specific way that the plaintiffs dictate (by regulating and reducing carbon emissions in the 

8 amounts specified by plaintiffs). Am. Compl. ~~51-52. Such a declaration, implying that the 

9 State and Governor have failed to follow the law, constitutes an umeasonable burden by the 

10 Court on the other branches of government, particularly in light of the presumption in Oregon 

11 that the State and Governor will comply with the law as it is declared. See Chernaik, 263 Or 

12 App at 479. 

13 Finally, plaintiffs seek a judicial order compelling the other gove1mental branches to 

14 perform an accounting and address the impacts of climate change in one way, and one way 

15 only-namely, by reducing carbon dioxide emissions by a specified amount over an established 

16 timeframe. Am. Compl. ~~51-52. Imposing suchjudicially created accounting requirements 

17 and controls on the other branches unquestionably constitutes impermissible "coercive influence 

18 between governmental departments." See Rooney, 322 Or at 28. The additional relief calls for 

19 replacement of existing laws and policies, developed by the legislative and executive branches in 

20 accordance with the constitutional framework set out in the separation of powers provision, with 

21 standards and requirements suggested by plaintiffs. Forcing such standards upon the legislative 

22 and executive branches would clearly usurp the constitutional authority of the executive and 

23 legislative branches to set and implement laws and policies. Usurpation of authority constitutes 

24 the strongest form of coercion and is prohibited by separation of powers11
. 

25 

26 11 Even if a trust applied to the atmosphere based on Oregon laws, the terms of a trust may 
change or eliminate entirely any obligation to provide an accounting. Rest. (3d) Trusts § 3. 
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1 As discussed above, both the Governor's office and the Legislature have made climate 

2 change a priority, and have devoted the powers of their respecti:ve branches to addressing the 

3 issue of greenhouse gas emissions at the center of this litigation. 12 For example, past governors · 

4 have appointed advisory groups to inform themselves of the issues and options surrounding 

5 global climate change. See, e.g., Hoffman Decl. ~~ 26, 39 (discussing two reports from such 

6 groups, namely, "Oregon Strategyfor Greenhouse Gas Reductions (2004)" and "Final Report to 

7 the Governor: A Framework for Addressing Rapid Climate Change" (2008)). Consistent with 

8 the Governor's constitutional duty to report to the Legislature and recommend appropriate 

9 legislation, Or Const, Art V, § ,11, that information has been presented to the Legislature and 

10 incorporated, at least in part, into state law. See ORS 468A.200-60 (citing Oregon Strategy and 

11 its 46 specific recommendations as justification for new statute addressing greenhouse gas 

12 emissions). In each instance, the Governor has drawn on the views and expertise of a broad 

13 cross-section of public interests (e.g., business, agriculture, environment, and urban policy); 

14 governmental agencies (e.g., the Oregon Departments of Environmental Quality, Energy, and 

15 Transportation); and academic institutions (e.g., the state university system). See, e.g., Oregon 

16 Strategy, at vii (describing composition of Governor's Advisory Group). These advisory groups 

17 have considered and recommended differing strategies (e.g., mitigation, adaptation, research, and 

18 education), and have evaluated a variety of policy concerns (e.g., resource allocation, retaining 

19 economic competitiveness, and social equity issues). See, e.g., Framework for Addressing Rapid 

20 Climate Change. 

21 Given the myriad issues at stake, no advisory board has come close to issuing a one-size-

22 fits-all mandate to achieve a specific reduction at any cost-yet that is the nature of the relief that 

23 plaintiffs seek. By asking the Court to impose its own judgment as to what the Governor must 

24 

25 

26 

Accordingly, the reporting requirements already set by the Legislature regarding global warming 
would supplant any general trust duty to provide an accounting that might otherwise apply. 
12 Supra, pp. 9-1 0; see generally Hoffman Decl. 
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1 pursue on behalf of Oregon's citizens, plaintiffs seek to place that office under the control of the 

2 judiciary. This is, by definition, an undue burden on the executive branch, as it allows that 

3 branch to be "controlled by, or subjected, directly or indirectly, to the coercive influence of' the-

4 judicial branch. See Monaghan v. School District No. I, 211 Or at 364 (quoting 0 'Donoghue v. 

5 United States). As such, plaintiffs' proposed declaratory and injunctive relief would violate the 

6 separation of powers principle, and would far exceed this Court's authority. 

7 For its part, the Legislature has adopted into law the target reductions that Governor 

8 Kulongoski proposed. In HB 3543 (2007), the Legislature expressly declared it to be "the policy 

9 of this state to reduce greenhouse gas emissions in Oregon" pursuant to the goals first established 

10 by the Governor's Advisory Group on Global Warming. ORS 468A.205 (setting emissions 

11 goals for 2010, 2020, and 2050). In adopting those goals, the Oregon Legislature heard from a 

12 wide range of interests and advisors, much as the Governor had before it. 

13 The Legislature also provided for continuing efforts to discover new ways to plan for, 

14 mitigate, and adapt to, the impacts of climate change. By creating the Oregon Global Warming 

15 Commission (Commission), it ensured that a broad cross-section of Oregon interests would 

16 continue to have a voice in future policy decisions related to climate change. See 

17 ORS 468A.215(2) (establishing composition of Commission membership "so as to represent 

18 social, environmental, cultural, and economic diversity of state," as well as "the policy, science, 

19 education, and implementation" components of the state's efforts to address global warming). 

20 Further, by creating the Oregon Climate Change Research Institute (OCCRI), the Legislature 

21 ensured that the State's future decision-making would remain at the cutting edge of climate 

22 science. See HB 3543, § 15(3), 2007 Or Laws Ch 907 (codified at ORS 352.247, and requiring 

23 OCCRI to assess and report on state of the science to the Legislature and Governor on a biennial 

24 basis). Thus, the Legislature accounted for the possibility that further scientific understanding 

25 could persuade future assemblies to enhance the existing greenhouse gas emission goals, to 

26 devote additional resources to the issue, or to pursue new strategies. 
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1 Plaintiffs' proposed additional relief would displace the existing legislative goals and 

2 effectively undo much of the process and consideration that went into enacting them. 

3 Furthermore, to the extent that plaintiffs intend for the additional requested relief to foreclose 

4 future legislative processes directed toward establishing a scientifically, economically, and 

5 socially sound approach to regulating the State's greenhouse gas emissions, it is difficult to 

6 imagine a judicial act that is more coercive upon the legislative branch. As explained by the 

7 Oregon Supreme Court in Rooney, the "undue burden" inquiry focuses on the need "to avoid the 

8 potential for [such] coercive influence between governmental departments." 322 Or at 28. 

9 \Vhere, as here, a judicial order would have such a direct and profound effect on the lawmaking 

10 process-an area of responsibility or authority unquestionably committed to the Legislature-the 

11 violation of the separation of powers requirement is clear. I d. 

12 Plaintiffs have previously suggested that plaintiffs' goals and standards would not cause a 

13 burden because they could be implemented concurrently with the existing goals and policies 

14 established by the Legislature. It is difficult to understand how this may be the case, since 

15 plaintiffs' additional relief is more specific, less dynamic, and possibly more stringent than 

16 existing goals and standards. In any event, to the extent the relief requested applies concurrent 

17 with the existing legislative framework, it would burden the legislative and executive branches 

18 by requiring the expenditure of additional resources to comply with the additional standards and 

19 requirements dictated by plaintiffs. 

20 

21 

b. Plaintiffs' requested additional relief would .~a use this Court to 
perform the "function" of the executive or legislative branches 
of government. 

22 Plaintiffs' requested relief would also cause the Court to perform the functions of the 

23 other branches. The separation of powers principle prohibits the Court from assuming that role. 

24 The Governor is the chief executive of the State. Or Canst, Art V, § 1. In that capacity, 

25 it is his constitutional duty to see "that the Laws be faithfully executed." I d., § 1 0. The principal 

26 responsibility for making "the Laws" lies with the Legislature. Or Const, Art IV, § 1 (vesting 
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1 ·State's legislative power in the Legislative Assembly). In the course of discharging his 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

executive duties, the Governor is also required to keep the Legislature informed as to the 

condition of the State and recommend new laws to the Legislature as he sees appropriate. 

Or Const, Art V, § 11. Finally, the "judicial power" of this State has been reserved for the 

Oregon courts. Or Const, Art VII § 1. Judicial power includes the adjudication of cases and 

other "powers essential to the adjudicatory function." See McFadden v. Dryvit Systems, Inc., 

338 Or 528, 535 (2005) (distinguishing the issue of separation of powers under Or Const, Art III, 

§ 1, and Or Const, Art VII,§ 1); Burnettv. Douglas County, 4 Or 388,390 (1873) ("Courts are 

instituted to decide judicial questions[.]") (citation omitted). 

As discussed above, the Legislature and the Governor work .together to develop and 

implement Oregon's policies and laws related to climate change and emissions reductions, all 

within the constitutional framework established by the separation of pov,rers clause. 

Plaintiffs would have the Court effectively draft its own statute, and implement plaintiffs' 

new requirements despite those established by the Legislature. This would require the Court to 

make policy choices on behalf of the State, not simply adjudicate plaintiffs' rights under the law. 

As previously recognized by this Court, granting the additional relief would be 

classic lawmaking ... a function constitutionally reserved to the 
Legislature. One of the functions of the Legislature is to decide 
politically - based upon whatever facts it deems relevant to the 
determination- whether or not global warming is a problem and 
what, if anything, ought to be done about it . . . These 
determinations are not judicial functions. 

Chernaikv. Kitzhaber, Order pp. 12-13, Lane County Case No. 16-11-09273 (Or. Cir. Ct. April 

5, 2012). 

Further, it is not the role of Oregon courts to review laws or policies of the legislative or 

executive branches, unless the constitutionality of the policies or laws are questioned. Plaintiffs 

have not alleged that any of the laws or policies related to climate change is unconstitutional. 

Thus, ordering the additional relief, which would effectively countermand the existing laws and 
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1 policies established by the Legislature and Governor, cannot be considered appropriately within 

2 the Court's adjudicative role. See e.g., Rooney, 322 Or at 29. 

3 In sum, the additional relief requested would necessary require this Court to perform the 

4 duties of the other branches of our government, and would also impermissibly burden the other 

5 branches, resulting in an impermissible violation of the separation of powers provision of the 

6 Oregon Constitution. Therefore, the Court should deny the additional relief requested on this 

7 basis. 

8 

9 

2. The additional relief sought by plaintiffs is barred by the political 
question doctrine. 

10 The political question doctrine also deprives this Court of jurisdiction to award the 

11 additional relief sought against defendants. This doctrine, closely linked to the concept of 

12 separation of powers, provides that certain issues or decisions are not justiciable because they 

13 have been constitutionally reserved to the political branches of government. 

14 In Putnam v. Norblad, 134 Or 433 (1930), the Oregon Supreme Court recognized the 

15 political question doctrine. The court stated that "[i]t is a well-settled doctrine that political 

16 questions are not within the province ofthe judiciary, except to the extent that power to deal with 

17 such questions has been conferred by express constitutional or statutory provision." Id. at 440. 

18 The court acknowledged that it was "not always easy to define the phrase 'political' question, 

19 nor to determine which matters fall within its scope[.]" Id. However, the court concluded that, 

20 as to "'duties which require the exercise of judgment or discretion to perform, or to matters 

21 political or governmental in their nature, all the authorities agree that the executive is clearly 

22 independent of the other co-ordinate departments of government, and is not subject in any 

23 manner to their direct supervision or control."' Id. at 443 (quoting State ex rel. Taylor v. Lord, 

24 28 Or 498, 523 (1896)). 

25 Neither the Putnam decision, nor any subsequent decision of the Oregon Supreme Court, 

26 makes it clear whether this view of the political question doctrine extends the same freedom 
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1 from judicial scrutiny as the separation of powers principle standing alone. See e.g., Lipscomb v. 

2 State by and through Bd. of Higher Education, 305 Or 472,477 & n. 4 (1988) (stating that the 

3 "phrase 'policy question' would be preferable to 'political question' to describe decisions beyond 

4 judicial determination.") In fact, the Putnam discussion itself develops out of an examination of 

5 the separated powers ofthe three governmental branches. 134 Or at 438. 

6 Thus, the Oregon courts have not clearly articulated whether matters that raise "political 

7 questions" are to be treated differently than other separation of powers cases. However, to the 

8 extent a different analysis may apply, federal court decisions applying the political question 

9 doctrine under the federal Constitution are instructive. See Monaghan, supra, 211 Or at 364-65 

10 (reviewing drafters' views on separation of powers requirement of federal Constitution, as well 

11 as federal court decisions interpreting the same). 

12 The U.S. Supreme Court in Baker v. Carr "set forth six independent factors, any one of 

13 which demonstrates the presence of a non-justiciable political question[.]"13 Native Village of 

14 Kivalina v. ExxonMobil Corp., 663 F Supp 2d 863, 871 (ND Cal2009) ,aff'd on other grounds 

15 696 F 3d 849 (2012), cert den. 133 S Ct 2390 (2013) (citing Baker v. Carr, 369 US 186 (1962)). 

16 Of those factors, two in particular apply here: (1) a lack of judicially discoverable and 

17 manageable standards for resolving the question; and (2) the impossibility of deciding the issue 

18 without making an initial policy determination of a kind clearly for nonjudicial discretion. 

19 

20 

21 
13 The complete list ofthe six Baker factors is as follows: 

[1] a textually demonstrable constitutional commitment of the issue to a 
22 coordinate political department; pr [2] a lack of judicially discoverable and 

manageable standards for resolving it; or [3] the impossibility of deciding without 
23 an initial policy determination of a kind clearly for nonjudicial discretion; or [ 4] 

the impossibility of a court's undertaking independent resolution without 
24 expressing lack of the respect due coordinate branches of government; or [5] an 

unusual need for unquestioning adherence to a political decision already made; or 
25 [ 6] the potentiality of embarrassment from multifarious pronouncements by 

various departments on one question. 
26 

Native Village of Kivalina, 663 F Supp 2d at 871-72. 
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1 See Native Village of Kivalina, 663 F Supp 2d at 872 (citations omitted). These factors are 

2 addressed here in turn. 

3 

4 

a. Awarding the relief sought would require the Court to 
impermissibly proceed despite a lack of judicially discoverable 
standards. 

5 Judicially discoverable standards necessary for this Court to reach a principled ruling 

6 simply do not exist. Plaintiffs seek to impose their exact goals and standards on the State. 

7 However, plaintiffs fail to provide the necessary "legal tools to reach a ruling that is principled, 

8 rational, and based upon reasoned distinctions." Native Village of Kivalina, 663 F Supp 2d at 

9 874 (internal quotation marks omitted) (citing Alperin v. Vatican Bank, 410 F3d 532, 552 (9th 

10 Cir 2005)). As noted above, even ifthere were a legal basis to impose a trust obligation, the 

11 Court wovld be left asking which trust standards to apply. Supra, pp. 24-25. 

12 Plaintiffs may argue that common law supplies the necessary legal standards, but this 

13 argument fails. Previously before this Comi, plaintiffs attempted to demonstrate judicially 

14 discoverable standards by citing to cases applying common law tort and nuisance standards that 

15 had withstood political question challenges. The cases cited are irrelevant. While it is correct 

16 that Oregon law recognizes established standards applying to tort and nuisance claims, plaintiffs 

17 make no such claims. Nor do public trust doctrine cases discussing that doctrine's restraint on 

18 alienation of submerged and submersible lands supply the requisite standards where, as here, 

19 plaintiffs are not challenging the alienation of submerged and submersible lands. Instead, 

20 plaintiffs request that the Court create a new fiduciary trust obligation in the atmosphere and then 

21 define the duties arising under that obligation as plaintiffs see fit. Plaintiffs do not seek to 

22 prohibit the alienation of an asset of the public trust; they seek to impose affirmative obligations 

23 to regulate in a particular way. The plaintiffs do not rely on tort, nuisance, or any other judicially 

24 discoverable standards to justify the finding of this new legal obligation or the duties thereunder. 

25 Simply asserting the existence of common law trust duties is no substitute for the 

26 "judicially discoverable and manageable standards" that must exist to raise a justiciable, 
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1 nonpolitical question. Plaintiffs' bare assertion of"fiduciary" duties under some concept of the 

2 public trust doctrine fails to inform the Court what principles gleaned from which cases it should 

3 apply, and how to should apply them if it does. Thus, this approach fails to guide the Court to a 

4 "ruling that is principled, rational, and based upon reasoned distinctions," Native Village of 

5 Kivalina, 663 F Supp 2d at 874 (internal quotation marks omitted) (citing Alperin v. Vatican 

6 Bank, 410 F3d 532, 552 (9th Cir 2005)), and as a result, this case is not justiciable. 

7 Further, the relief plaintiffs seek would require to the Court to engage in a largely 

8 unguided weighing of competing public interests. Even if the Court found that the State, as 

9 trustee, should be held to some recognized standard of care, it would nonetheless lack the "legal 

1 0 tools" necessary to determine whether the State or Governor had satisfied that standard. These 

11 would include such questions as which measures should be required, how quickly they should be 

12 implemented, who should bear the burdens and costs of greenhouse gas reductions, and how the 

13 risks and uncertainties should be allocated. The Legislature has presumably already considered 

14 these and many other issues in enacting the State's existing greenhouse gas reduction goals. 

15 And, while the Court could choose plaintiffs' policy considerations as the paramount ones-

16 thereby substituting its own judgments for those of the two political branches-nothing in the 

17 Amended Complaint provides the Court with a "principled, rational" basis for making that 

18 ·choice. 

19 As a result, plaintiffs' reliance on public trust or common law trust concepts in this case 

20 provides no more judicial guidance than the case law cited to the district court in Native Village 

21 of Kivalina. In that federal common law nuisance suit, the court rejected the argument that it 

22 could simply apply the familiar concept of"unreasonable harm" to the impacts of the 

23 defendants' greenhouse gas emissions. Native Village of Kivalina, 663 F Supp 2d at 874-76. 

24 The court reasoned that it would also have to weigh the social utility and benefit of the allegedly 

25 harmful conduct. !d. The nuisance cases that the plaintiff relied upon there " [did] not provide 

26 
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1 guidance that would enable the Court to reach a resolution of [the] case in any 'reasoned' 

2 manner." Id. (citing Alperin, 410 F3d at 552). 

3 The court concluded that those cases provided inadequate standards by which a court 

4 could weigh the available energy sources and their implications for energy reliability, safety 

5 concerns, and the economic interests of businesses and consumers. !d. Thus, the court held that 

6 the second Baker factor precluded judicial consideration of the plaintiff's federal nuisance claim. 

7 Id. at 876. For the same reasons, this factor precludes this Court from hearing plaintiffs' claims 

8 for additional relief in this case. 

9 

10 

b. Awarding the requested relief would impermissibly require 
this court to make an initial policy decision. 

11 The third Baker factor similarly compels the conclusion that plaintiffs' claims raise a 

12 nonjusticiable, political question. This factor considers whether the Court can decide the case 

13 before it "without an initial policy determination of a kind clearly for nonjudicial discretion." 
I 

14 Baker, 369 US at 217. Stated another way, would resolution of the dispute require the Court to 

15 "'make a policy judgment of a legislative nature, rather than resolving the dispute through legal 

16 and factual analysis[?]"' Native Village of Kivalina, 663 F Supp 2d at 876 (citing EEOC v. 

17 Peabody TY Coal Co., 400 F3d 774, 784 (9th Cir 2005)). For the reasons that follow, the answer 

18 is "yes"-plaintiffs' claims for additional relief would take important policy decisions away 

19 from the Legislature, and put them in the hands of the Court. Thus, applying this factor reveals 

20 that plaintiffs' claims raise only a nonjusticiable political question, and for that independent 

21 reason, it should be dismissed. 

22 The considerations under this third Baker factor overlap to some degree with the second 

23 factor. The Legislature's decision to adopt the existing greenhouse gas reduction goals in HB 

24 3543 was the product of extensive submissions and testimony from a wide swath of public and 

25 private sectors. The recommendation and repmi of the Governor's Advisory Group on Global 

26 Warming was a key factor that led to that legislative enactment. See ORS 468A.200(1) 
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1 (legislative findings). The Advisory Group's conclusions were themselves the product of myriad 

2 economic, environmental, and social considerations. 

3 Plaintiffs' request for additi?nal relief asks the Court to disregard this political process, 

4 and to impose its (or plaintiffs') own ideas of how the State-through its democratically elected 

5 representatives-must respond to the problem of global warming. Plaintiffs seek a declaration, 

6 in effect, that the Legislature's carefully balanced resolution ofthis incredibly complex policy 

7 question is wrong, and that only the Court knows the proper balance to strike. In fact, the relief 

8 plaintiffs request would effectively preclude any balancing, and would simply permit one 

9 consideration to trump all others. There can be no serious question that plaintiffs attempt to 

10 substitute their own greenhouse gas reduction goals for those established by ORS 468A.205 by 

11 taking the policy decision away from the Legislature and handing it to the Court to decide. The 

12 point of the third Baker factor is that such policy decisions can never be taken away from the 

13 Legislature. Because plaintiffs' additional relief would require the Court to "make [this] policy 

14 judgment of a legislative nature, rather than resolving the dispute through legal and factual 

15 analysis[,]" this factor also requires the Court to decline plaintiffs' request for additional relief. 

16 See EEOC v. Peabody W Coal Co., 400 F3d at 784. 

17 Plaintiffs' request for additional relief also implicates the third Baker factor in more 

18 concrete ways. For example, they seek a declaration requiring the state to apply the "best 

19 available science" to its greenhouse gas reduction efforts. Am. Compl. 151. However, a 

20 standard such as "best available science" is but one of many standards that the Legislature might 

21 choose from. Under the Endangered Species Act, for example, federal agencies must apply the 

22 "best scientific and commercial data available" in assessing whether their actions jeopardize 

23 listed species. 16 U.S.C. § 1536(a)(2). And under the Clean Water Act, most dischargers are 

24 · held to a standard of the "best available technology [that is] economically achievable." 

25 33 U.S. C. § 1311(b)(2)(A). Such legislative standards serve a number of functions, such as 

26 distributing the costs and burdens of environmental regulation, and allocating the risk of 
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1 scientific error between human society and the natural environment, or between components of 

2 each. The proper allocation of such costs, burdens, and risks is fundamentally a question for the 

3 Legislature, not the courts. Thus, the standard that the State must meet in addressing the 

4 challenges of climate change necessarily involves an "initial policy determination of a kind 

5 clearly for nonjudicial discretion." See Baker, 369 US at 217. Further, other state courts have 

6 decided that virtually identical requests for relief fell under the political question or separation of 

7 powers doctrine. See Kanukv. State, 335 P3d 1088, 1097-98 (Alaska 2014); Svitak ex rel. Svitak 

8 v. State, 178 Wash App 1020 (2013) (affirming Svitak, 69710-2-I, 2013 WL 663214 at* 2 (Dec 

9 16, 2013, Wash App Div 1)). 

1 0 Awarding plaintiffs the relief they request is barred by the political question doctrine. 

11 For this independently sufficient reason, the Court lacks authority to award plaintiffs the 

12 additional relief they request. 14 

13 VI. 

14 

CONCLUSION 

As one court addressing similar claims obsei-ved, "[u]ltimately, this case is about the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

fundamental nature of our government and our constitutional system, just as much-if not more 

so-than it is about emissions, the atmosphere, or the climate." Alec L., 836 F Supp 2d at 17. 

The same observation applies in this case. While the questions surrounding how best to respond 

to the threat of climate change are varied and complex, the issues in this case are, in the end, 

simple. For the various reasons demonstrated at length above, there is no legal basis to expand 

the public trust doctrine in the manner that plaintiffs advocate. This Court is constrained by both 

the realities of the law, and by the limits of its authority. However laudable plaintiffs' policy 

goals, they cannot achieve them through litigation and court decree; they must pursue them, like 

any other policy goal, through the democratic process. 

14 This is not to suggest that the Legislature, in adopting the emissions reduction goals that the 
Governor's Advisory Group recommended, relied on anything other than the best available 
science, or that it will rely on anything less in the future. See ORS 468A.250 (directing the 
Global Warming Commission to track and evaluate to physical science of global warming); and 
ORS 468A.260 (requiring Commission to report to the Legislature on a biennial basis). 
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1 The Court should make the six rulings the State requested at page two of this motion, and 

2 grant the State's motion for summary judgment of dismissal. 

3 DATED January _56, 2015. 

4 Respectfully submitted, 

5 ELLEN F. ROSENBLUM 
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Attorney General ·" 
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