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MEMORANDUM OF POINTS AND AUTHORITIES IN 
OPPOSITION TO MOTION TO DISMISS 

 
[T]he essence of the Public Trust Doctrine, is that the doctrine is a fundamental 
safeguard of a free society.  It provides oversight of fundamental public interests and 
protection against [c]orruption[, a]buse of power[, and n]egligence. 
 

Federal Defendant Department of Commerce, National 
Oceanic and Atmospheric Administration1 
 
INTRODUCTION 

 
 Defendant-Intervenors Delta Construction Company, Inc., Dalton Trucking, Inc., 

Southern California Contractors Association, Inc., California Dump Truck Owners Association, 

and Engineering & Utility Contractors Association (collectively, “Delta Intervenors”) move to 

dismiss this action solely under Federal Rule of Civil Procedure 12(b)(6).  Motion to Dismiss 

and Memorandum In Support Thereof of Proposed Defendants-Intervenors (“Delta MTD”), Doc. 

159.  The arguments in their motion are redundant to those presented by the Federal Defendants 

and Defendant-Intervenor the National Association of Manufacturers (“NAM”).   

 Previously, Plaintiffs submitted briefs pursuant to Ninth Circuit law in opposition to the  

Motions to Dismiss filed by Federal Defendants and NAM.  While this brief differs from the 

oppositions filed to the other motions to dismiss, primarily citing authority from the D.C. Circuit, 

Plaintiffs’ position remains the same:  Plaintiffs have brought a valid federal question claim 

under 28 U.S.C. § 1331; Plaintiffs have standing; the federal government waived sovereign 

immunity; this case does not present a non-justiciable political question or violate any separation 

of powers between the three branches of government; and Plaintiffs have stated claims upon 

which relief can be granted, as Plaintiffs claims are plausible and not displaced by the Clean Air 

Act.  Accordingly, the motions to dismiss of the Delta Intervenors and NAM should be denied. 

                                                
1 Second Olson Dec., Doc. 104, Ex. H. 



 2 

STATEMENT OF FACTS 
 

Human civilization and Earth’s biodiversity developed during a period of time when our 

atmosphere contained a blanket of gases that naturally allowed Earth’s climate to remain in 

balance so our planet is not too hot or too cold.  See First Am. Compl., Doc. 4 ¶¶ 5, 73-74, 84.  

For over the past 200 years, the burning of fossil fuels, such as coal and oil, together with 

massive deforestation have caused a substantial increase in the atmospheric concentrations of 

heat-trapping greenhouse gases, disrupting atmospheric equilibrium and jeopardizing the safe 

climate-zone, placing human life in grave danger.  See id. ¶ 5, 12, 71, 75-79, 103.  Decades of 

climate research show these historical and ongoing human practices severely impaired our 

nation’s atmosphere and led to unprecedented acceleration of global heating.  See id. ¶¶ 75, 80, 

81, 85.  The warming is dangerous in part because it is happening far more rapidly than in 

Earth’s past, due to human-caused carbon emissions.  See id. ¶¶ 116-120. 

Coupled with and verifying the increase in the Earth’s temperature, other aspects of the 

climate are also changing, such as rainfall patterns, snow and ice cover, warming oceans, and sea 

levels.  See id. ¶¶ 87-103.  The consequent changes in the water cycle increase the potential for, 

and brutality of, severe storms, flooding, droughts and wildfires.  See id. ¶¶ 89-93, 113-115.  

Rising sea levels already threaten coastal communities and resources, such as New Orleans and 

the Florida Everglades, but will have even greater impact as sea levels continue to rise up to 2 

meters this century.  See id. ¶¶ 94-96, 111.  Our nation’s ice is melting at accelerating rates, 

leading to receding glaciers, melting icebergs, disintegrating ice sheets, and melting permafrost.  

See id. ¶¶ 97-102 82.  Diminishing glaciers mean reduction in fresh water supplies for drinking 

and agriculture.  See id. ¶ 98.  The thawing permafrost threatens to release dangerous levels of 
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methane, which would also take our country further into the danger zone of climate change.  See 

id. ¶¶ 102-103.   

Because our oceans have absorbed about one-third of the CO2 emitted from human 

activity over the past two centuries, our oceans are acidifying, harming shell-building marine 

organisms, plankton and algae, and disrupting the marine foodweb.  See id. ¶¶ 104-107.  The 

heat absorbed by oceans also harms marine life and causes coral bleaching, threatening their 

survival.  See id. ¶ 108.  Climate change also threatens the land-based food system.  See id. ¶¶ 

109, 113.  Up to thirty percent of the millions of species on our planet could go extinct following 

just a few tenths of a degree warming above present.  See id. ¶ 127. 

Human-caused climate change has multiple, severe implications for human health, 

including contributing to an increase in asthma; allergies; cancer; cardiovascular disease and 

stroke; heat-related morbidity and mortality; insect-borne, food-borne and water-borne diseases; 

and neurological diseases and disorders.  See id. ¶ 112.  The welfare of Plaintiffs and our citizens 

is directly affected by the failure of the Federal Defendants to confront human-made climate 

change.  See id. ¶¶ 3, 72.  Human lives are being lost because of the Federal Defendants’ failure 

to act.  See id. ¶ 8.  The Federal Defendants’ actions and inactions related to greenhouse gas 

emissions have resulted in global heating, ocean acidification, melting icecaps and ice sheets, 

biodiversity loss, and extreme weather events.  See id. ¶ 10. 

In light of the threats described above, Plaintiffs are suffering, and will continue to suffer, 

harms to their health, well-being, and survival, from the impairment of the atmospheric resource 

through the Federal Defendants’ actions and inactions.  See id. ¶¶ 27-52.  They are harmed by 

the loss of enjoyment of forests from increased pine beetle infestations caused by climate change  

(id., ¶¶ 29, 39, 109), by increasing drought and threat of forest fires (id., ¶ 39), by the threat of 
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sea level rise in the communities and watersheds where they live and on beaches where they 

recreate (id., ¶¶ 31, 44), by the threat to family businesses reliant on fisheries being impacted by 

sea level rise (id., ¶ 46), by increased water temperatures and diseased fish in places they recreate 

(id., ¶¶ 40, 41), by the emotional harm of witnessing the melting of Earth’s ice sheets (id., ¶ 30), 

by increased severity of asthma (id., ¶¶ 32), and by increases in malaria (id., ¶ 45).  Plaintiffs’ 

survival, health, recreational, scientific, cultural, inspirational, spiritual, educational, aesthetic, 

emotional well-being, and other rights and interests are and will be increasingly adversely and 

irreparably injured by the failure of the Federal Defendants to reduce carbon emissions and 

protect forests and soils.  See id. ¶ 51.    

Because our atmosphere is close to reaching climate tipping points, there is an urgent 

need for action before our nation crosses thresholds from which it cannot return.  See id. ¶¶ 6, 

53-65, 145-50.  Earth will continue to warm from past, present, and future CO2 emissions, in part 

because of the longevity of CO2 in the atmosphere.  See id. ¶¶ 104. Ongoing greenhouse gas 

pollution will continue to waste the atmospheric resource.  See id. ¶ 121.  If the Federal 

Defendants do not act immediately to rapidly reduce carbon emissions and protect and restore 

the balance of the atmosphere, Plaintiffs will face irrevocable harm:  the collapse of natural 

systems and a largely uninhabitable nation.  See id. ¶¶ 6, 9, 16. 

At the time of the First Amended Complaint, our atmosphere contained carbon dioxide 

levels of 390 parts per million (“ppm”) of carbon dioxide compared to 280 ppm in pre-industrial 

times.2  See id. ¶ 76. 122.  The best available science shows that to protect our nation’s 

                                                
2 For purposes of the 12(b)(1) Motions to Dismiss, this Court may take judicial notice that 
current atmospheric carbon dioxide levels are now at 392 ppm and growing, a rise of 2 ppm in 
just ten months.  U.S. Department of Commerce, National Oceanic & Atmospheric 
Administration, Earth System Research Laboratory, Trends in Atmospheric Carbon Dioxide, 
http://www.esrl.noaa.gov/gmd/ccgg/trends/global.html (last visited Mar. 16, 2012). 
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atmosphere and climate, we must restore Earth’s energy balance by sending as much energy into 

space as it absorbs from the sun.  See id. ¶¶ 122-123.  Scientists have calculated that humans are 

currently causing a planetary energy imbalance of approximately one-half watt per square meter.  

Id.  Atmospheric concentrations of carbon dioxide must be reduced by about 40 ppm to increase 

heat radiation to space and return Earth’s energy balance, if other long-lived gases stay the same 

as today.  Id.  In addition, the best available science concludes that to protect our oceans, and life 

therein, atmospheric CO2 levels must be reduced to 350 ppm or lower.  See id. ¶ 124.  Thus, 

atmospheric carbon dioxide levels must be returned to equilibrium of less than 350 ppm to avoid 

catastrophic harms and loss to our nation.  See id. ¶¶ 8, 15, 17, 122.  

Under a business as usual scenario, continued emissions threaten to push our nation past 

a “tipping point” in which dangerous feedback loops will unravel our country’s climate system 

despite any subsequent carbon reductions achieved by the Federal Defendants.  See id. ¶¶ 6, 9, 

125-126.  The “best” science tells us that because of our nation’s inaction we now have a very 

narrow window of time to act.  See id. ¶¶ 128-129.  Any more delay risks irreversible and 

unacceptable consequences for Plaintiffs and generations to come.  Id. 

The Federal Defendants have been and continue to be ineffective in planning and 

managing our nation’s response to human-made climate change.  See id. ¶¶ 53-65, 145-50.  To 

fulfill their fiduciary responsibility, the Federal Defendants must account for and establish a plan 

to reduce annual carbon dioxide emissions in line with reducing atmospheric carbon dioxide to 

less than 350 ppm, from its current level, to limit average surface heating to 1° C (1.8° F) above 

pre-industrial temperatures.  See id. ¶¶ 8, 15, 17, 121-135.  If they act now, the task at hand is 

still feasible. See id. ¶¶ 131-135. 
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BACKGROUND ON THE  CLIMATE POLICY OF THE FEDERAL GOVERNMENT 
 

As early as 1978, Congress established “a national climate program” to collect more 

information on global climate change.  See National Climate Program Act of 1978, 15 U.S.C. §§ 

2901, et seq.  Two years later, Congress required the National Academy of Sciences to study the 

“projected impact, on the level of carbon dioxide in the atmosphere, of fossil fuel combustion, 

coal-conversion and related synthetic fuels activities” authorized by the Energy Security Act.  

See Energy Security Act, Pub. L. No. 96-294, tit. VII, § 711, 94 Stat. 611, 774-75 (1980). 

In 1987, Congress enacted the Global Climate Protection Act, Title XI of Pub. L. 100-

204, 101 Stat. 1407, note following 15 U.S.C. § 2901, finding “manmade pollution -- the release 

of carbon dioxide, chlorofluorocarbons, methane, and other trace gases into the atmosphere -- 

may be producing a long-term and substantial increase in the average temperature on Earth.”  15 

U.S.C. § 1102(1), 101 Stat. 1408.  Congress directed EPA to propose a “coordinated national 

policy on global climate change.”  Id. § 1103(b).  Congress made clear “ongoing pollution and 

deforestation may be contributing now to an irreversible process” and “[n]ecessary actions must 

be identified and implemented in time to protect the climate.”  Id. § 1102(4). 

In 1990, Congress enacted the Global Change Research Act, which led to much of the 

current climate impact science on which Plaintiffs rely in their complaint.  15 U.S.C. §§ 2931-

2938.  That same year, Congress established a program to research agricultural issues related to 

global climate change.  Pub. L. No. 101-624, tit. XXIV, § 2402, 104 Stat. 4058, 4058-59 (1990).  

In 1992, Congress directed the Secretary of Energy to assess greenhouse gas emissions and 

report to Congress.  See Energy Policy Act of 1992, Pub. L. No. 102-486, § 1604, 106 Stat. 

2776, 3002. 
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The most important policy decision of our nation arrived in 1992, when the Senate 

ratified the United Nations Framework Convention on Climate Change (“UNFCCC”).3  The 

UNFCCC is an agreement among 154 nations to reduce atmospheric concentrations of carbon 

dioxide and other greenhouse gases for the purpose of “prevent[ing] dangerous anthropogenic 

[i.e., human-caused] interference with the [Earth's] climate system.”  S. Treaty Doc. No. 102-38, 

Art. 2, p. 5 (1992).  The UNFCCC also provides “[t]he Parties should protect the climate system 

for the benefit of present and future generations of humankind . . . .”  Id., art. 3, ¶ 1.  “Climate 

system” means the “totality of the atmosphere, hydrosphere, biosphere and geosphere and their 

interactions.”  Id., art. 1, ¶ 3.  This treaty is the “supreme law of the land,” to which judges are 

bound.  U.S. Const. art. VI, cl. 2. 

Following ratification of the UNFCCC, member nations negotiated the Kyoto Protocol, 

calling for mandatory greenhouse gas emission reductions of developed nations.  See UNFCCC, 

Kyoto Protocol (Dec. 11, 1997).  While President Clinton signed the Kyoto Protocol, Congress 

blocked its implementation and ultimately passed a series of bills that barred the EPA from 

implementing it.  See Pub. L. No. 105-276, 112 Stat. 2461, 2496 (1998); Pub. L, No. 106-74, 113 

Stat. 1047, 1080 (1999); Pub. L. No. 106-377, 114 Stat. 1441, 1441A-41 (2000). 

In December 2009, Federal Defendant EPA made an endangerment finding pursuant to 

section 202(a) of the Clean Air Act: “The Administrator finds that six greenhouse gases 

[including carbon dioxide] taken in combination endanger both the public health and the public 

welfare of current and future generations.”  74 Fed. Reg. 66496 (Dec. 15, 2009) (summary).   

 

 

                                                
3 The ratification of the UNFCCC was the result of the international negotiations authorized by 
the 1987 Global Climate Protection Act. 
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STANDARD OF REVIEW 
 
 The Delta Intervenors move to dismiss Plaintiffs’ First Amended Complaint pursuant to 

Fed. R. Civ. P. 12(b)(6) only, asserting Plaintiffs have failed to state a claim upon which relief 

can be granted.  However, the Federal Defendants and NAM previously brought motions to 

dismiss under both Fed. R. Civ. P. 12(b)(1) and 12(b)(6).  Docs. 64, 67.  Unlike NAM, the Delta 

Intervenors fail to distinguish the separate applicable standards of judicial review for motions to 

dismiss under 12(b)(1) and 12(b)(6), even though they raise issues that challenge this Court’s 

subject matter jurisdiction.  Plaintiffs distinguish the standards below.   

“To survive a motion to dismiss under Rule 12(b)(6), a complaint must contain sufficient 

factual matter, acceptable as true, to state a claim to relief that is plausible on its face.”  Anderson 

v. Holder, 691 F. Supp. 2d 57, 61 (D.D.C. 2010) (alterations and internal quotation marks 

omitted) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 

550 U.S. 544, 556 (2007)).  On a 12(b)(6) motion to dismiss, the moving party has the burden of 

showing Plaintiffs have failed to plead a valid claim for relief.  See Dave v. Dist. of Columbia, 

811 F. Supp. 2d 111, 118 (D.D.C. 2011) (discussing defendant’s burden in the context of 

dismissing outright as opposed to allowing the complaint to be amended).   

On review, a complaint should not be dismissed for failure to state a claim unless, taking 

as true all facts alleged in the complaint and construing them in favor of the Plaintiffs, the claim 

for relief is not “plausible on its face.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (internal 

quotation marks omitted); Atherton v. Dist. of Columbia Office of Mayor, 567 F.3d 672, 681 

(D.C. Cir. 2009) (A court may not dismiss “[s]o long as the pleadings suggest a ‘plausible’ 

scenario to show that the pleader is entitled to relief” (alterations and internal quotation marks 

omitted)); In re United Mine Workers of Am. Employee Benefit Plans Litig., 854 F. Supp. 914, 
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915 (D.D.C. 1994).  “Factual allegations must be enough to raise a right to relief above the 

speculative level.”  Bell v. Twombly, 550 U.S. 544, 556, 570 (2007); see also Scheuer v. Rhodes, 

416 U.S. 232, 236 (1974) (a well-pleaded complaint may proceed even if it appears “that a 

recovery is very remote and unlikely”); Neitzke v. Williams, 490 U.S. 319, 327 (1989).  In 

evaluating a 12(b)(6) motion, the court “may consider only the facts alleged in the complaint, 

any documents either attached to or incorporated in the complaint and matters of which [a court] 

may take judicial notice.”  Trudeau v. FTC, 456 F.3d 178, 183 (D.C. Cir. 2006) (quoting EEOC 

v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624-25 (D.C. Cir. 1997)). 

 In ruling on a 12(b)(1) motion to dismiss, the court must also take all factual allegations 

in the complaint as true and consider the factual allegations of the complaint in the light most 

favorable to the non-moving party in reviewing the subject matter jurisdiction of the court.  See 

Barr v. Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004); Short v. Chertoff, 526 F. Supp. 2d 37, 41 

(D.D.C. 2007); Speelman v. United States, 461 F. Supp. 2d 71, 73 (D.D.C. 2006); Wilson v. 

District of Columbia, 269 F.R.D. 8, 11 (D.D.C. 2010) (citing Leatherman v. Tarrant County 

Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 164 (1993)).  The court may decide a 

12(b)(1) motion on the complaint standing alone, however “‘where necessary, the court may 

consider the complaint supplemented by undisputed facts evidenced in the record, or the 

complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.’”  

Coal. for Underground Expansion v. Mineta, 333 F.3d 193, 198 (D.C. Cir. 2003) (quoting 

Herbert v. Nat'l Acad. of Scis., 974 F.2d 192, 197 (D.C. Cir.1992)).4  The court should review 

                                                
4 “By considering documents outside the pleadings when reviewing a motion to dismiss pursuant 
to Rule 12(b)(1), the Court does not convert the motion into one for summary judgment; “the 
plain language of Rule 12(b) permits only a 12(b)(6) motion to be converted into a motion for 
summary judgment[ ]” when documents extraneous to the pleadings are considered by a court. 
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the complaint liberally while accepting all inferences favorable to the plaintiff.  See Barr v. 

Clinton, 370 F.3d 1196, 1199 (D.C. Cir.2004).  To be dismissed under Rule 12(b)(1), the claims 

in question must “be flimsier than ‘doubtful or questionable’—they must be ‘essentially 

fictitious.’”  Best v. Kelly, 39 F.3d 328, 330 (D.C. Cir. 1994) (quoting Hagans v. Lavine, 415 

U.S. 528, 536-37 (1974)) (concluding the constitutional claims were “not clearly fanciful claims, 

claims ‘so attenuated and unsubstantial as to be absolutely devoid of merit,’ that dismissal for 

lack of jurisdiction under Rule 12(b)(1) [wa]s warranted.”  Id. at 331 (citations omitted)). 

Congress conferred on the federal courts subject matter jurisdiction over claims “arising 

under” federal law.  28 U.S.C. § 1331.  A cause of action arises under federal law if the issues 

stated in the complaint require a court to apply the federal common law or laws created by 

federal judicial decisions.  Illinois v. City of Milwaukee, 406 U.S. 91, 98-100 (1972).  Similarly, 

federal courts have subject matter jurisdiction over cases involving non-frivolous constitutional 

claims under 28 U.S.C. § 1331.  Silverman v. Barry, 727 F.2d 1121, 1124 (D.C. Cir. 1984).  Any 

“colorable claim” under federal law, meaning one that is not frivolous or wholly insubstantial, 

confers subject matter jurisdiction on the Court.  John Doe v. Metro. Police Dept. of Dist. of 

Columbia, 445 F.3d 460, 467 (D.C. Cir. 2006); Arbaugh v. Y&H Corp., 546 U.S. 500, 511 

(2006).  The absence of a valid (as opposed to arguable) cause of action does not implicate 

subject-matter jurisdiction, i.e., the courts’ statutory or constitutional power to adjudicate the 

case.  See generally 5A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure 

§ 1350, p. 196, n. 8 and cases cited (2d ed. 1990).  “Jurisdiction . . . is not defeated . . . by the 

possibility that the averments might fail to state a cause of action on which petitioners could 

actually recover.”  Bell v. Hood, 327 U.S. 678, 682 (1946).  Rather, this Court has jurisdiction if 

                                                                                                                                                       
Al-Owhali v. Ashcroft, 279 F. Supp. 2d 13, 21 (D.D.C. 2003) (citing Haase v. Sessions, 835 F.2d 
902, 905 (D.C. Cir. 1987)). 



 11 

“the right of the petitioners to recover under their complaint will be sustained if the Constitution 

and laws of the United States are given one construction and will be defeated if they are given 

another.”   Id. at 685; see also Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 285 

(1993); Fair v. Kohler Die & Specialty Co., 228 U.S. 22, 25 (1913).  Dismissal for lack of 

subject-matter jurisdiction because of the inadequacy of the federal claim is proper only when 

the claim is “so insubstantial, implausible, foreclosed by prior decisions of this Court, or 

otherwise completely devoid of merit as not to involve a federal controversy.”  Oneida Indian 

Nation of N.Y. v. Cnty. of Oneida, 414 U.S. 661, 666 (1974); see also Romero v. Int’l Terminal 

Operating Co., 358 U.S. 354, 359 (1959).5 

 Accordingly, this Court need not find Plaintiffs will ultimately prevail on their Public 

Trust Doctrine claim.  Taking as true Plaintiffs’ allegations that the Federal Defendants are 

trustees of our Nation’s natural resources – including the atmosphere – Plaintiffs’ claims that the 

Federal Defendants breached their duty as trustees must proceed to be evaluated on the merits.  

All this Court need determine at this stage is it has subject matter jurisdiction under 28 U.S.C. § 

1331 and Plaintiffs’ claims meet the minimal plausibility standard. 

The questions of civil procedure presented in the Defendants’ Motions to Dismiss are 

critically important.  The Federal Rules of Civil Procedure effectuate our civil rights and provide 

access to justice.  The rules should be read to facilitate access to justice, not to foreclose it.  Fed. 

R. Civ. P. 1; Leedom v. Int’l Broth. of Elec. Workers, Local Union No. 108, AFL-CIO, 278 F.2d 

237, 244 (D.C. Cir. 1960) (“Rules of practice and procedure are devised to promote the ends of 

justice, not to defeat them.” (citing Hormel v. Helvering, 312 U.S. 552, 55 (1941)); Surowitz v. 

                                                
5 Defendants’ arguments regarding standing, political question doctrine, and sovereign immunity 
concern this Court’s subject matter jurisdiction.  The specific tests for reviewing Plaintiffs’ 
standing and the political question doctrine are stated below.   
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Hilton Hotels Corp., 383 U.S. 363, 373 (1966) (“The basic purpose of the Federal Rules is 

to administer justice through fair trials, not through summary dismissals as necessary as they 

may be on occasion. . . . . If rules of procedure work as they should in an honest and fair judicial 

system, they not only permit, but should as nearly as possible guarantee that bona fide 

complaints be carried to an adjudication on the merits. . . . [The] civil rules[] w[ere] written to 

further, not defeat[,] the ends of justice.”). 

ARGUMENT 
 

I.  PLAINTIFFS HAVE PLED A CAUSE OF ACTION WITHIN THIS COURT’S 
SUBJECT MATTER JURISDICTION AND THIS COURT HAS THE 

AUTHORITY TO EXERCISE THIS JURISDICTION. 
 
 The Public Trust Doctrine cause of action is not an ordinary claim at common law.  

Rather the Public Trust Doctrine exists as a basis of sovereignty and is constitutionally 

enshrined.  Delta is fundamentally wrong that the federal Public Trust Doctrine need be 

statutorily created.  The Doctrine preceded the Congress and cannot be abrogated by Congress.  

Thus, Delta’s argument that only the legislature can create new law is misplaced; the Public 

Trust Doctrine already exists.  It is now the Court’s proper role to assert its subject matter 

jurisdiction and apply the law to a relatively recent societal crisis:  human-caused climate 

change.  Moreover, none of the jurisdictional defenses raised by Delta Intervenors or NAM strip 

this Court of its jurisdiction.  Plaintiffs have standing, sovereign immunity has been waived, and 

the political question doctrine is inapplicable.    

A.  Plaintiff’s Public Trust Doctrine Claim Establishes Subject Matter Jurisdiction for 
this Court and Empowers this Court to Exercise this Jurisdiction  

 
Plaintiffs have raised a federal question under 28 U.S.C. §1331 because the Public Trust 
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Doctrine arises from federal law.6  Contrary to the argument of the Delta Intervenors, Plaintiffs 

do not ask this Court to create or fashion a new federal common law cause of action.  The Public 

Trust Doctrine is not in any way “exclusively a state law doctrine,” as the Delta Intervenors 

assert.  See Brief for Amicus Curiae Law Professors (Law Professors Amicus), Doc. 135 at 18.  

The Public Trust Doctrine upholds one of the most essential purposes of a democratic 

government:  protecting crucial natural resources for the common benefit of the people.  See 

Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial 

Intervention, 68 Mich. L. Rev. 471 (1970).7  The Public Trust Doctrine is “rooted in the precept 

that some resources are so central to the well-being of the community that they must be protected 

by distinctive, judge-made principles.”  Charles L. Wilkinson, The Public Trust Doctrine in 

Public Land Law, 14 U.C. Davis L. Rev. 269, 315 (1980). 

Contrary to the Delta Intervenors’ assertion, the Public Trust Doctrine is not a “new” 

theory.  The roots of the Public Trust Doctrine can be traced back to the Roman Institutes of 

Justinian and the Magna Carta.  The Institutes declared:  “By the law of nature these things are 

common to mankind—the air, running water, the sea, and consequently the shores of the sea.” 

Justinian, Institutes, 1.2.1, 2.1.1 (533) (T. Sandars trans. 1st Am. ed. 1876).8  More than 1,200 

years later, English common law confirmed the societal necessity to hold the crucial natural 

resources of light, air, and water in common.  2 William Blackstone, Commentaries on the Laws 

                                                
6 The Delta Intervenors fail to explain why 12(b)(6) governs their argument that the Court does 
not have the authority to create a new federal common law cause of action.  Whether a federal 
cause of action exists goes to the question of whether Plaintiffs have raised a federal question 
under 28 U.S.C. §1331 to establish subject matter jurisdiction. 
7 As Professor Joseph Sax articulated over four decades ago, certain environmental interests 
protected by the Public Trust Doctrine “are so intrinsically important to every citizen that their 
free availability tends to mark the society as one of citizens rather than of serfs.”  Id. at 484.  
8 The Institutes were relied upon in U.S. v. 1.58 Acres of Land, 523 F. Supp. 120, 122 (D. Mass. 
1981) and Geer v. Connecticut, 161 U.S. 519, 523 (1896), rev’d on other grounds, Hughes v. 
Oklahoma, 441 U.S. 322 (1979). 
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of England 4 (1766).9  English common law was incorporated into the first American colonial 

charters, thus providing the same protection for natural resources in America as provided by the 

Crown in England.  Martin v. Waddell, 41 U.S. 367, 413 (1842). 

This ancient Doctrine is embedded in the sovereign relationship between the people and 

government.  While iterated in common law, it is not exclusively a common law doctrine.10  In 

U.S. v. 1.58 Acres of Land, the Court stated:  “The trust is of such a nature that it can be held 

only by the sovereign, and can only be destroyed by the destruction of the sovereign.”  523 F. 

Supp. 120, 124 (D. Mass. 1981); see also Alameda v. Todd Shipyards Corp., 635 F. Supp. 1447, 

1450 (N.D. Cal. 1986).  Leading law professors around the country have confirmed the inherent 

nature of sovereignty in the Doctrine: “The public trust doctrine is an inalienable attribute of 

sovereignty that requires government to act to prevent irrevocable harm to crucial natural 

resources owned in trust on behalf of the people.”  Law Professors Amicus at 6.11  The fact that 

the Doctrine is manifested in court decisions, constitutions, and statutes from around the world 

also indicates an embedded attribute of sovereignty.  See generally Michael C. Blumm12, 

Internationalizing the Public Trust Doctrine: Natural Law and Constitutional and Statutory 

Approaches to Fulfilling the Saxion Vision, 45 U.C. Davis L. Rev. (forthcoming 2012) 

                                                
9 “There are some few things which, notwithstanding the general introduction and continuance of 
property, must still unavoidably remain in common . . . Such (among others) are the elements of 
light, air, and water . . .” Id. 
10 See David C. Slade, The Public Trust Doctrine in Motion: The Evolution of the Doctrine 1997-
2008 49 (2008) (“[T]he public trust authority is a core sovereign power and not just some vestige 
of an ancient common law doctrine.”). 
11 See also Karl S. Coplan, Public Trust Limits on Greenhouse Gas Trading Schemes: A 
Sustainable Middle Ground? 35 Colum. J. Envtl. L. 287, 311 (2010); Mary Christina Wood, 
Advancing the Sovereign Trust of Government to Safeguard the Environment for Present and 
Future Generations (Part I): Ecological Realism and the Need for a Paradigm Shift, 39 Envtl. L. 
43, 69 (March 2009). 
12 Delta Intervenors rely on the writings of Michael Blumm, Delta MTD at 8, who is a leading 
scholar on the Public Trust Doctrine and joined the Law Professor amicus curiae brief, 
explaining there is a federal Public Trust duty and it applies to the atmosphere.  See Doc. 135. 
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(considering the development of the Public Trust Doctrine in ten countries in four continents); 

see e.g. Oposa v. Factoran, G.R. No. 101083 (Sup. Ct. Phil. 1993) (“[T]hese basic rights [to a 

balanced and healthful ecology] need not even be written in the Constitution for they are 

assumed to exist from the inception of humankind. . . . The right to a balanced and healthful 

ecology carries with it the correlative duty to refrain from impairing the environment.”); see 

M.C. Mehta v. Kamal Nath, WP No. 182 of 1996, ¶¶25, 35 (India 1996) (“The Public Trust 

Doctrine primarily rests on the principle that certain resources like air, sea, waters and the forests 

have such a great importance to the people as a whole that it would be wholly unjustified to 

make them a subject of private ownership”). 

 Because the Public Trust Doctrine is an “inherent attribute of sovereignty,” it “applies to 

both state and federal governments.”  Law Professors Amicus at 18; see also 1.58 Acres of Land, 

523 F. Supp. at 124 (“Since the trust impressed upon this property is governmental and 

administered jointly by the state and federal governments by virtue of their sovereignty, neither 

sovereign may alienate this land free and clear of the public trust.”).  

Moreover, the Public Trust Doctrine is a constitutional doctrine.13  The reserved powers 

doctrine provides an implicit constitutional basis for the Public Trust Doctrine.  See Douglas L. 

Grant, Underpinnings of the Public Trust Doctrine: Lessons from Illinois Central Railroad, 48 

Ariz. St. L.J. 849 (2001) (explaining the public trust doctrine is part of the constitutional reserved 

powers doctrine, which prevents any one legislature from taking acts that would compromise a 

                                                
13 The Delta Intervenors’ cite one law review article to support their argument that no federal 
public trust doctrine exists. Intervenors’ statement is belied by the conclusion of the article itself: 
“The Illinois Central public trust doctrine is best understood as the result of federal common law 
reasoning, based on the Supreme Court’s interpretation of the equal footing doctrine and the 
phrase ‘this Union’ in Article 4, section 3 of the Constitution.”  Crystal S. Chase, The Illinois 
Central Public Trust Doctrine and Federal Common Law: An Unconventional View, 16 Hastings 
W.-N.W. J. Envtl. L. & Pol’y 113, 162 (2010). 
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future legislature’s ability to exercise sovereignty on behalf of the people).  The amici scholars 

further stated, “as a fundamental attribute of sovereignty[, the Public Trust Doctrine is] 

embedded in the Constitution itself” and “assumes Constitutional force.”  Law Professors 

Amicus at 7, 11.  

The Federal Defendants’ authority and obligations under the Public Trust Doctrine are 

also reflected in federal statutes, where Congress enacted legislation to direct a particular agency 

to act as the primary trustee over a resource issue.14  Indeed, the Federal Defendants do not 

dispute their Federal Public Trust authority or duty, nor could they, because the Federal 

Defendants acknowledge and assert their Public Trust authority in managing public resources.  

See Second Olson Dec., Doc 104, Ex. G (Federal Defendant Department of Commerce’s 

National Oceanic and Atmospheric Administration stating, “[a] distinct characteristic of the 

American Public Trust Doctrine is that federal and state governments exercise concurrent 

authorities over Public Trust interests.  The balance of power shifts according to the interest at 

stake.”). 

 In Illinois Central—the seminal decision construing the Public Trust Doctrine—the 

Supreme Court “cited no state law in concluding the Chicago harbor was a subject of the public 

trust.”  Brief for Amicus Curiae Law Professors  at 18.  The Supreme Court ruled that certain 

natural resources belonging to the public trust are inalienable and cannot be disposed of at the 

whim of the sovereign.  See Ill. Cent. R.R., 146 U.S. at 453 (“[T]he trust devolving upon the 

State for the public . . . cannot be relinquished by a transfer of the property.  The control of the 

                                                
14 The federal government’s Public Trust obligations are also reflected in federal statutes such as 
the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 
Oil Pollution Act (“OPA”), and Clean Water Act (“CWA”). 42 U.S.C. § 9607(f); 33 U.S.C. § 
2706; 33 U.S.C. § 1321. For example, the OPA designates federal trustees “who shall act on 
behalf of the public as trustees for natural resources under this Act.”  Id. § 2706(b)-(c) (2011). 
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State for the purposes of the trust can never be lost, except as to such parcels as are used in 

promoting the interests of the public therein, or can be disposed of without any substantial 

impairment of the public trust . . .”).  Here, Plaintiffs ask this Court to direct the Federal 

Defendants to comply with their duties as trustees, which means recognizing the inalienability of 

the atmosphere and preventing substantial impairment to the atmosphere.  First Am. Compl. ¶¶ 

3-5, 70, 136-153, Prayer for Relief. 

 Recognizing the evolving nature of the Public Trust Doctrine, courts have repeatedly 

found the need to protect natural resources belonging to the people by expanding the resources 

that are protected under the Doctrine and the public’s interests in those resources.  See, e.g., 

Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355, 365 (N.J. 1984) (Courts have 

“perceiv[ed] the public trust doctrine not to be ‘fixed or static,’ but one to be molded and 

extended to meet changing conditions and needs of the public it was created to benefit.”); Marks 

v. Whitney, 491 P.2d 374, 380 (Cal. 1971) (“In administering the trust the state is not burdened 

with an outmoded classification favoring one mode of utilization over another.”); In Re Waihole 

Ditch, 9 P.3d 409, 447 (Haw. 2000) (“The public trust by its very nature, does not remain fixed 

for all time, but must conform to changing needs and circumstances.”). 

 The res, the critical natural resource at issue, historically consisted of submerged lands 

under the original high mean water-mark.  E.g., Ill. Cent. R.R. v. Illinois, 146 U.S. 387 (1892). In 

Illinois Central, the Supreme Court characterized public trust assets as “property of a special 

character” that present “a subject of concern to the whole people of the state.”  Id. at 454, 455. 

Today, courts have applied the public trust doctrine in a variety of natural resources contexts, 

including groundwater,15 wetlands,16 dry sand beaches,17 non-navigable tributaries,18 and 

                                                
15 E.g., In Re Waihole Ditch, 9 P.3d 409. 
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wildlife.19  The Public Trust Doctrine likewise applies to the atmosphere, a crucial natural 

resource requiring protection from increasing GHG emissions in order to avert irreversible 

catastrophic climate change.  Notably, the atmosphere, as a water resource, contains more water 

than all of the rivers on earth.20  

 The Delta Intervenors claim Plaintiffs are asking this Court to “fashion federal common 

law,” citing four circumstances in which the Supreme Court has permitted such an exercise.  

Delta MTD at 8-9.  This argument misses the point.  There is no need for a new common law 

doctrine; Plaintiffs only seek enforcement of the longstanding Public Trust Doctrine.  

Specifically, Plaintiffs request this Court apply precedent and fundamental Constitutional 

principles to find the Federal Defendants have violated their duties as trustees to protect our vital 

natural resources from the harmful effects of climate change.  Simply because there is little case 

law where trust beneficiaries have sought to enforce the federal Public Trust Doctrine against the 

federal trustees does not diminish the strength or existence of the Doctrine.  Similarly, “[t]hat 

generations of trustees have slept on public rights does not foreclose their successors from 

                                                                                                                                                       
16 E.g., Just v. Marinette Cnty., 201 N.W.2d 761, 768 (Wis. 1972) (public trust doctrine applies 
to swamps and wetlands). 
17 E.g., Matthews, 471 A.2d at 358. 
18 E.g., Nat’l Audubon Soc’y v. Superior Court, 658 P.2d 709 (Cal. 1983). 
19 E.g., Ctr. for Biological Diversity v. FPL Grp., Inc., 83 Cal. Rptr.3d 588, 591 (Cal. Ct. App. 
2008) (Wildlife, including birds, is considered to be a public trust resource . . .”); Geer v. 
Connecticut, 161 U.S. 519 (1896) (wild animals are common property under the Public Trust 
Doctrine); State v. City of Bowling Green, 313 N.E.2d 409, 411 (Ohio 1974) (state holds wildlife 
in trust “for all citizens”); State v. Gillette, 621 P.2d 764, 767 (Wash. Ct. App. 1980) (food fish 
held in trust “for the common good”); In re Complaint of Steuart Transp. Co., 495 F. Supp. 38 
(E.D. Va. 1980) (under Public Trust Doctrine state can claim damages for killing of waterfowl 
by oil spill); Baxley v. Alaska, 958 P.2d 422, 434 (Alaska 1998) (Doctrine applies to “certain 
resources (such as wildlife, minerals, and water rights).”). 
20 For purposes of the 12(b)(1) Motions to Dismiss, this Court may take judicial notice that 
according to U.S. Geological Survey, water in the atmosphere constitutes .04 percent of all fresh 
water and rivers constitute .006 percent of all fresh water on Earth. USGS Water Science for 
Schools, How much water is there on, in, and above the Earth? 
http://ga.water.usgs.gov/edu/earthhowmuch.html (last visited on April 16, 2012). 
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awakening.”  See Arizona Ctr. for Law in the Pub. Interest v. Hassell, 837 P.2d 158, 171 (Ariz. 

Ct. App. 1991).   

Further, even if the Public Trust Doctrine was exclusively at common law, the Supreme 

Court has recognized:  “When we deal with air and water in their ambient or interstate aspects, 

there is a federal common law.”  Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527, 2535 

(2011) (quoting Illinois v. City of Milwaukee, 406 U.S. 91, 103 (1972)).21  Federal courts have 

already applied the Public Trust Doctrine to protect trust resources.  See, e.g., In re Complaint of 

Steuart Transp. Co., 495 F. Supp. 38, 39-40 (E.D. Va 1980) (sovereign can recover the value of 

lost public resources, not as a right derived from ownership, “but from a duty owing to the 

people.”).  

 The Delta Intervenors misconstrue the law to argue “there is no federal common law 

establishing a public trust in any natural resource.”  Delta MTD, Doc 159 at 1.  For example, 

Delta Intervenors claim that the district court in Sierra Club v. Andrus broadly held that trust 

duties will not be imposed where there is no underlying statutory authority.  Delta MTD, Doc 

159 at 5; Sierra Club v. Andrus, 487 F. Supp. 443 (D.D.C. 1980), aff’d, Sierra Club v. Watt, 659 

F.2d 203 (D.C. Cir. 1981).  In actuality, the court only found there was no “distinction between 

‘trust’ and ‘statutory’ responsibilities in the management of the National Park System.”  Sierra 

Club v. Andrus, 487 F. Supp. at 449.  In essence, the trust duty had merged with the statutory 

duty and the court resolved the case pursuant to statute.  Id. at 445, 448, 452 (addressing whether 

federally reserved water rights were threatened and under the statute required the agency to 

undertake litigation).  Friends of Yosemite v. Frizzell is similarly inapposite because the court did 

                                                
21 The Ninth Circuit public nuisance case relied on by the Delta Intervenors similarly states: 
“there is a federal common law when dealing with air and water in their ambient or interstate 
aspects.”  Nat’l Audubon Soc’y v. Dep’t of Water, 869 F.2d 1196, 1203 (9th Cir. 1988). 
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not even reach whether a “private right of action would exist for a breach of trust under the facts 

of this case” because there was no evidence a legal duty had been breached.  420 F.Supp. 390, 

393 (N.D. Cal. 1976) (“Plaintiffs contend that the federal defendants’ actions violate the duties 

imposed upon the Secretary of the Interior by the National Park Service Act, 16 U.S.C. §§ 1, 1a-

1, 20 et seq., and thereby constitute a “breach of trust.”).  None of these cases cited by Delta 

Intervenors even mentions the Public Trust Doctrine. 

 Plaintiffs’ claim in this case is based solely on the Public Trust Doctrine, which exists 

independent of statutes, finding its foundation in an inherent and inalienable attribute of 

sovereignty and imposing a fiduciary obligation on the trustee that cannot be abdicated.  Ill. 

Cent. R.R., 146 U.S. at 453 (“The state can no more abdicate its trust over property in which the 

whole people are interested . . . than it can abdicate its police powers in the administration of 

government and the preservation of the peace.”).  Further, there is no analogous statute in this 

case to that in Sierra Club v. Andrus, requiring Defendants take action “in the event of a real and 

immediate . . . threat” to our Nation’s energy balance in the atmosphere.  487 F. Supp. at 448. 

 The Ninth Circuit case of National Audubon, cited by the Delta Intervenors in support of 

their Motion, is inapposite because it was grounded in the common law tort of public nuisance.  

Delta MTD at 9; Nat’l Audubon Soc’y v. Dep’t of Water, 869 F.2d 1196 (9th Cir. 1988).  The 

Restatement (Second) of Torts, which courts have generally relied on in evaluating nuisance 

cases brought under federal common law, provides:  “A public nuisance is an unreasonable 

interference with a right common to the general public.”  Restatement (Second) of Torts § 

821B(1). The suits brought by plaintiffs in public nuisance cases typically seek a prohibitory 

injunction, in which the court will fashion an order to abate an ongoing public nuisance or to stop 
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a threatened nuisance from arising.  See, e.g., Georgia v. Tenn. Copper Co., 206 U.S. 230 238-39 

(1907) (requiring the plaintiff to show that a defendant’s actions “cause and threaten damage”). 

 However, Plaintiffs here are proceeding under a public trust theory.  Like a private trust, 

a public trust is comprised of three parts: trustee, corpus or res, and beneficiary.  See 

Restatement (Third) of Trusts § 3 (2003) (“(1) The property held in trust is the trust property.  (2) 

The person who holds property in trust is the trustee.  (3) A person for whose benefit property is 

held in trust is a beneficiary.”).  If the trustee fails to act in accordance with its duties, the 

beneficiaries may bring suit to enforce their rights to protect the res.  Restatement (Second) of 

Trusts § 205 (1959). 

 The source of law, the nature of the doctrines, and whom each doctrine obligates form 

essential distinctions between public nuisance and the Public Trust Doctrine.  Nuisance is a 

prohibited common law tort committed by a member of the public, while the public trust is an 

affirmative sovereign obligation of the government trustee, which is in a fiduciary property 

relationship with its citizens, to protect and preserve crucial natural resources on behalf of the 

public beneficiaries, including future generations.  William H. Rodgers, Jr., Environmental Law 

§ 2:20 (West 2011); Ill. Cent. R.R., 146 U.S. at 453; Geer v. Connecticut, 161 U.S. 519, 534 

(1896) (“The ownership of the sovereign authority is in trust for all the people of the state; and 

hence, by implication, it is the duty of the legislature to enact such laws as will best preserve the 

subject of the trust, and secure its beneficial use in the future to the people of the state.”).   

 Further, the role of the courts is fundamentally different in each doctrine.  For public 

nuisance, courts adopt a utilitarian and balancing approach in determining unreasonable 

interference with a right common to the general public.  The Public Trust Doctrine, on the other 

hand, simply asks the court to enforce the existing fiduciary obligation of the government trustee 
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to the public trust beneficiaries, both present and future generations.  The affirmative fiduciary 

obligation of the Federal Defendants is calibrated to what is necessary to protect and preserve the 

functionality and integrity of the public trust asset, based in science and fact.  Whereas, with 

public nuisance, members of the public are prohibited from unreasonably interfering with a 

public right.   

 Plaintiffs ask this Court to decide whether the trustees have violated their fiduciary 

obligations in protecting the Public Trust, and if so, to fashion an appropriate remedy.  This 

Court has broad, equitable discretion to grant the relief sought, including but not limited to an 

injunction requiring the Federal Defendants as trustees to act in accordance with their fiduciary 

obligation to the beneficiaries. 

B. Defenses Raised by Defendants Do Not Prevent this Court from Exercising its 
Subject Matter Jurisdiction over Plaintiffs’ Federal Cause of Action 

 
 1. Plaintiffs Have Alleged a Sufficient Basis for Article III Standing  

 Article III of the Constitution “confines the federal courts to adjudicating actual cases and 

controversies.”  Allen v. Wright, 468 U.S. 737, 750 (1984).  In order to satisfy the requirement of 

standing, Plaintiffs must demonstrate: (1) they have suffered injury in fact, an actual or imminent 

invasion of a legally protected, concrete and particularized interest; (2) a causal connection 

between the alleged injury and the defendant’s conduct at issue; and (3) it is “likely,” not 

“speculative,” that the court can redress the injury.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 

560-61 (1992).  Standing focuses on the party before the court and not the issues the party seeks 

to adjudicate.  Nat’l Fed’n of Fed. Emp. v. Cheney, 883 F.2d 1038, 1041 (D.C. Cir. 1989). 

 In permitting Delta Intervenors and NAM to intervene in this action, this Court 

determined they would suffer injury in fact under the operative allegations of the First Amended 

Complaint.  April 2, 2012 Order (granting intervention).  Based on the same rationale, Plaintiffs 
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have standing to bring their claims against the Federal Defendants.  Plaintiffs’ Complaint 

carefully articulates the harm each is suffering.  See supra at 2-7.  These allegations meet the 

Lujan test.  Their injuries are both:  (a) concrete and particularized; and (b) actual or imminent, 

not conjectural or hypothetical.  Lujan, 504 U.S. at 560-61.  Notwithstanding, Lujan makes clear 

that a plaintiff’s burden to adduce facts to establish standing changes at each stage of the case:  

“At the pleading stage, general factual allegations of injury resulting from the defendant’s 

conduct may suffice, for on a motion to dismiss we presume that general allegations embrace 

those specific facts that are necessary to support the claim.”  Id. 

 At the stage of a motion to dismiss, this Court is required to view the facts and reasonable 

inferences in favor of Plaintiffs.  See supra, at 2-7.  Plaintiffs have alleged direct injury, as well 

as the elements of causation and redressability. 

 2. Sovereign Immunity is Not a Defense to this Suit 

NAM asserts that Plaintiffs have not pled a claim for which the government has waived 

sovereign immunity.  First, and foremost, sovereign immunity does not apply in a suit against a 

sovereign trustee by the citizen beneficiaries of the trust because the judicial branch remains the 

ultimate guardian of the trust.  See Ctr. for Biological Diversity v. FPL Grp., 83 Cal. Rptr. 3d 

588, 602 (Cal. Ct. App. 2008).  In fact, NAM cites no public trust cases where sovereign 

immunity acted as a bar to a suit by a beneficiary against the sovereign trustee.  In Illinois 

Central, the Supreme Court established three essential foundations of the Public Trust Doctrine: 

the sovereign holds certain resources in trust for the common good; the public is afforded rights 

to the protection of these resources; and while democracy may seem undermined when a court 

overrules the acts of elected officials, such judicial acts actually serve democracy by preserving 

rights invested to all trust beneficiaries.  See David Takacs, The Public Trust Doctrine, 
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Environmental Human Rights, and the Future of Private Property, 16 NYU Envtl. L. J. 711 

(2008).  Thus, the Public Trust Doctrine, as a judicially enforced doctrine, unequivocally 

expresses a waiver of any claimed immunity by the sovereign from suit by the beneficiaries.  See 

Lehman v. Nakshian, 453 U.S. 156, 160-61 (1981) (waivers of immunity must be “unequivocally 

expressed”). 

Second, even if sovereign immunity could bar a public trust suit by beneficiaries against 

the federal trustee, the United States has clearly waived sovereign immunity for suits seeking 

declaratory, injunctive, and mandamus relief against federal agencies and officers.  5 U.S.C. § 

702.  The D.C. Circuit has held that section 702 of the APA is a general waiver of sovereign 

immunity for suits seeking nonmonetary relief against the United States and its agencies, even if 

the claim does not arise under the APA.  Trudeau v. FTC, 456 F.3d 178, 186 (D.C. Cir. 2006).  

Indeed, the D.C. Circuit has explained, “[t]he Judiciary Committees of both Houses, in their 

reports on the 1976 amendment, identified as the measure’s clear purpose ‘elimina[tion of] the 

sovereign immunity defense in all equitable actions for specific relief against a Federal agency or 

officer acting in an official capacity.’”  Id. (citing Sea-Land Serv., Inc. v. Alaska Railroad, 659 

F.2d 243, 244 (D.C. Cir.1981)).  Plaintiffs here seek only declaratory and injunctive relief. 

 3. The Political Question Doctrine Is Inapplicable 

 “In general, the Judiciary has a responsibility to decide cases properly before it, even 

those it ‘would gladly avoid.’”  Zivotofsky v. Clinton, 566 U.S. __, 132 S. Ct. 1421 (2012) (citing 

Cohens v. Virginia, 6 Wheat. 264, 404 (1821) (describing the political question doctrine as “a 

narrow exception to that rule”).  The “political question doctrine” is a well-established principle 

of justiciability and separation of powers that is invoked to dismiss claims raising questions that 

are “beyond judicial competence.”  13C Charles A. Wright et al., Federal Practice and Procedure 
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§ 3534 (3d ed. 2004).  The political question doctrine provides that certain issues are not 

justiciable because they have been constitutionally reserved to the political branches of 

government.  Baker v. Carr, 369 U.S. 186, 210 (1962).  Issues arising under the Public Trust 

Doctrine, by their very nature, are not reserved to the political branches of government because 

the doctrine requires interpretation and enforcement by the judicial branch of government.  The 

legislature and the executive cannot be expected to police themselves and interpret their own 

laws.  That is the purview of the judiciary.22  Courts cannot avoid their responsibility merely 

“because the issues have political implications.” INS v. Chadha, 462 U. S. 919, 943 (1983). 

 a.  History of the Political Question Doctrine 

An important era in the history of the political question doctrine, and one that led to the 

test in Baker v. Carr, is instructive here.  369 U.S. at 229-231.  During the civil rights era, 

southern legislatures redrew political boundaries to exclude African Americans from voting in 

those districts.  While the Supreme Court, by 1957, had struck down barriers to African 

American political participation in the south, an earlier line of cases indicated the Court’s refusal 

to interfere with “political” issues of redistricting.  See, e.g., Colgrove v. Green, 328 U.S. 549 

(1946).  In a critical dissenting opinion to the Fifth Circuit’s decision to uphold the 28-sided “sea 

dragon” boundaries in Tuskegee, Alabama, which excluded nearly all four hundred registered 

African American voters, Judge Brown wrote: “There can be no relief at the polls for those who 

cannot register and vote.”  Gomillion v. Lightfoot, 270 F.2d 594, 611 (5th Cir. 1959) (dissenting 

                                                
22 The ordinary judicial function of construing a federal law and determining its constitutionality 
does not present a political question. When a district court’s role is to interpret and apply federal 
law, the political question doctrine does not bar the court’s exercise of jurisdiction.  E.g., Gross 
v. German Foundation Industrial Initiative, 456 F.3d 363, 377 (3d Cir. 2006); Ungar v. Palestine 
Liberation Organization, 402 F.3d 274, 280-81 (1st Cir. 2005); Canadian Lumber Trade 
Alliance v. United States, 425 F. Supp. 2d 1321, 1354-57 (Ct. Int. Trade 2006), aff’d in part, 
vacated in part, and remanded, 517 F.3d 1319 (Fed. Cir. 2008).  
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opinion), rev’d, Gomillion v. Lightfoot, 364 U.S. 339 (1960).  Judge Brown’s dissent in 

Gomillion led the way to later cases that arose above “the political thicket” and overturned the 

political redistricting decisions that denied people their fundamental right to participate in the 

political process, opening the door for reapportionment.  Gomillion v. Lightfoot, 364 U.S. at 345, 

347 (holding the political question doctrine inapplicable where the allegations, if true, would 

violate a federally protected right and finding “‘[i]t is inconceivable that guaranties embedded in 

the Constitution of the United States may thus be manipulated out of existence.’” (citations 

omitted)).  

 Judge Brown’s dissent that the court “need not be that ‘blind’” or “unable to see what 

‘all others can see and understand’” is instructive.  Gomillion v. Lightfoot, 270 F.2d at 608.  If 

the allegations of Plaintiffs’ First Amended Complaint are accepted as true, and Plaintiffs’ 

survival and the future of our nation is threatened by ongoing carbon emissions and the 

consequent unraveling of our natural systems that make up the Public Trust, a fundamental 

federally protected right is at stake and the Court should rise above the “political thicket” 

argument.  When legislatures overstep their bounds, “the courts are the only haven for those 

citizens in the minority.”  Gomillion v. Lightfoot, 270 F.2d at 611.  These youth Plaintiffs, 

without the right to vote or means to meaningfully participate in the political process, have one 

haven for redress and it is this Court. 

As the Hastings Law Journal reported in 1960, before the Supreme Court reversed the 

Fifth Circuit majority and agreed with Judge Brown in Gomillion v. Lightfoot: 

The majority opinion seems to represent those who feel that the best way to handle the 
situation is to let things work themselves out.  The dissent, on the other hand, stands for 
the position that the realities of the matter demand action by the federal government, and 
that the country has sat by long enough.  The approach finally chosen will determine the 
course of the most important domestic problem of the new decade. 
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Case Comment, Constitutional Law: Disenfranchisement of Negroes by Alteration of City Limits, 

11 Hastings L.J. 482, 482 (1960) (emphasis added).  And so we stand today, faced with the most 

important domestic problem of this decade and likely of the century, an issue of generational 

injustice and fundamental human rights violations. 

 b.  The Baker Factors Do Not Apply 

Before Baker was decided, the political question doctrine prevented federal courts from 

entering the “political thicket” of legislative reapportionment.  In his opinion in Baker v. Carr, 

369 U.S. 186 (1962),  Justice Brennan reviewed this Court’s justiciability rulings in various 

contexts and summarized his conclusions by identifying six “elements” that might be invoked as 

grounds for denying, on “political question” grounds, the jurisdiction of a district court to 

consider a particular complaint.   See Schneider v. Kissinger, 310 F. Supp. 2d 251, 258 (D.D.C. 

2004).   

The Delta Intervenors argue the first three factors are relevant here, while NAM argues 

that the first, second and fourth apply: 

 (1)  a textually demonstrable constitutional commitment of the issue to a coordinate 
political department; or 

 (2) a lack of judicially discoverable and manageable standards for resolving the issue; 
or 

 (3) the impossibility of deciding a claim without an initial policy determination of a 
kind clearly meant for nonjudicial discretion; or 

 (4) expressing lack of the respect due coordinate branches of government. 
 
Baker established that “[u]nless one of these formulations is inextricable from the case at bar, 

there should be no dismissal for nonjusticiability.”  Id.  

Under the political question doctrine, a court should decline jurisdiction if there exists “a 

textually demonstrable constitutional commitment of the issue to a coordinate political 

department.”  Baker, 369 U.S. at 217.  “[D]ecision-making in the fields of foreign policy and 
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national security is textually committed to the political branches of government.”  Schneider v. 

Kissinger, 412 F.3d 190, 194 (D.C. Cir. 2005).  In essence, the political question doctrine 

provides that certain allegations of unconstitutional government conduct should not be decided 

by federal courts even though all of the jurisdictional and other justiciability requirements are 

met.  In applying the political question doctrine, it is the subject matter that the Supreme Court 

deems inappropriate for judicial review and abdicates its responsibility to another branch of 

government.  However, the doctrine’s name is a misnomer.  Describing a matter as a “political 

question” is a mere play on words, as federal courts deal with political questions all the time.  

The Supreme Court’s direct involvement in the political process has included ending racial 

discrimination in political primaries and elections.  See Nixon v. Herndon, 273 U.S. 536 (1927) 

(declaring unconstitutional racial discrimination in the Democratic political primary in Texas).  

In United States v. Nixon, the Supreme Court decided President Nixon had to comply with a 

subpoena to produce tapes of presidential conversations to the district court in a criminal trial.  

418 U.S. 683 (1974).  The political effect of the decision was to cause a president to resign. 

The Supreme Court first dealt with political questions in Marbury v. Madison, 5 U.S. (1 

Cranch) 137 (1803).  Chief Justice Marshall’s opinion addressed political power vested in the 

President, “in the exercise of which he is to use his own discretion, and is accountable only to his 

country in his political character and to his own conscience.”  Id. at 165-170.  Chief Justice 

Marshall contrasts political questions with instances where individual rights were at stake; the 

latter, according to the Court, never could be political questions.  Id. at 170.23  

                                                
23 See Howard Fink & Mark Tushnet, Federal Jurisdiction: Policy and Practice 231 (2d ed. 1987) 
wrote: “But notice the effect of Marbury’s classification: Standing is just the obverse of political 
question. If a litigant claims that an individual right has been invaded, the lawsuit by definition 
does not involve a political question.” 
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The best way to consider the application of the political question doctrine to the instant 

case is to examine specific areas where the Supreme Court and this Circuit have invoked it:  the 

republican form of government clause and the electoral process;24 Congress’s ability to regulate 

its internal processes;25 the process of ratifying constitutional amendments;26 the impeachment 

process;27 and foreign affairs.28 

 c.  This Case Will Not Interfere with the Making of Foreign Policy 
 
 First, the Delta Intervenors argue Plaintiffs are asking this Court to impermissibly 

interfere with the making of foreign policy.  Delta MTD, Doc 159 at 15.  Specifically, the Delta 

Intervenors argue that, because the First Amended Complaint references the United States’ 

duties as trustee in reference to other nations, the relief requested must involve making foreign 

policy decisions in connection with emissions.  Delta MTD at 15 (citing El-Shifa Co. v. United 

States, 607 F.3d 836, 841 (D.C. Cir. 2010) (foreign relations are sources of political questions 

that defy judicial application)).  The Delta Intervenors clearly and intentionally misrepresent 

Plaintiffs’ complaint.   

 The reasoning of El-Shifa is inapposite to this case.  In El-Shifa, a pharmaceutical 

company was the target of a United States military strike in Sudan, after military intelligence 

                                                
24 See e.g., Luther v. Borden, 48 U.S. (7 How.) 1 (1849) (whether Rhode Island government 
violated the republican form of government clause of Art. IV, §4 of the Constitution). 
25 See e.g., Powell v. McCormack, 395 U.S. 486 (1969) (determining appropriateness of refusal 
of the House to seat Adam Clayton Powell was not a political question). 
26 See e.g., Coleman v. Miller, 307 U.S. 433 (1937) (whether the time period for ratifying an 
amendment had expired). 
27 See e.g., Nixon v. United States, 506 U.S. 224 (1993) (judiciary will not review the Senate’s 
use of a committee to impeach a district court judge). 
28 See e.g., Missouri v. Holland, 252 U.S. 416, 433 (1920) (approving the constitutionality of a 
treaty with Great Britain concerning migratory birds); See also Baker v. Carr, 369 U.S. at 211 (it 
is error to suppose that every case or controversy which touches foreign relations lies beyond 
judicial cognizance”); Louis Henkin, Is There a Political Question Doctrine?, 85 Yale L. J. 597 
(1976) (arguing against courts finding issues concerning foreign policy to be a political 
question). 
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allegedly received information that the company had financial ties to terrorist entities and was 

manufacturing chemical weapons.  El-Shifa, 607 F. 3d at 837-39.  Later, media reports 

supposedly revealed that the information was inconclusive.  Id. at 839.  The company brought an 

action against the United States, alleging that it was defamed by the association with terrorism 

and had lost millions of dollars worth of property in the strike, and sought a judicial declaration 

that the strike was in violation of the law of nations.  Id. at 839-40.  The court dismissed the 

claims, holding that “[t]he political question doctrine bars our review of claims that, regardless of 

how they are styled, call into question the prudence of the political branches in matters of foreign 

policy or national security constitutionally committed to their discretion.”  Id. at 842.       

 While Plaintiffs do not dispute that El-Shifa is authority for cases that actually involve 

foreign policy decisions (such as a military strike on a foreign nation), the Delta Intervenors fail 

to factually link any of Plaintiffs’ claims or proposed remedies to any particular foreign policy 

decision.  The District of Columbia Circuit has said claims based on personal rights “are 

justiciable, even if they implicate foreign policy decisions.”  Committee of U.S. Citizens Living in 

Nicaragua v. Reagan, 859 F.2d 929, 935 (D.C. Cir. 1988); Ramirez del Arellano v. Weinberger, 

745 F.2d 1500, 1515 (D.C. Cir. 1984) (en banc), cert. granted, judgment vacated, 471 U.S. 1113 

(1985).  The Delta Intervenors’ bare citation to El-Shifa for its general principle is unpersuasive 

and does not satisfy the first Baker factor. 

 The Delta Intervenors also argue “a sister district court has determined that greenhouse 

gas regulations raise foreign policy issues.”  Delta MTD at 15 (citing the unpublished decision 

California v. Gen’l Motors, 2007 US Dist LEXIS 68547 at *42 (N.D. Cal. Sept. 17, 2007)).  

However, as the General Motors court made clear, “[t]he justiciability inquiry is limited to 

‘political questions,’ not . . . ‘political cases,’ and should be made on a ‘case-by-case’ basis.  Id. 
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at *16, see also Baker, 369 U.S. at 211 (a trial court must conduct “a discriminating analysis of 

the particular question posed” in the “specific case” before the court to determine whether the 

political question doctrine prevents the case from proceeding).  In other words, this Court retains 

jurisdiction so long as it does not have to answer a political question as a threshold matter before 

addressing the substantive claim. 

 In General Motors, the State of California sought damages against several auto 

manufacturers under a nuisance theory, not a trust theory.  Citing Connecticut v. Am. Elec. 

Power Co. (“AEP”), 406 F. Supp. 2d 265 (S.D.N.Y. 2005), which was later overruled by the 

Second Circuit Court of Appeals,29 the General Motors Court held plaintiffs’ claims were non-

justiciable political questions because the “Court must still make an initial policy decision in 

deciding whether there has been an ‘unreasonable interference with a right common to the 

general public.’”  General Motors, 2007 US Dist LEXIS 68547 at *23.  In the instant matter, no 

initial public policy determination is necessary, let alone one of foreign policy.  The Public Trust 

Doctrine, contrary to a theory of nuisance, simply asks whether the government—no matter what 

kind of regulation it engages in—is acting in a manner sufficient to protect the functionality of 

the trust asset.  The Public Trust Doctrine inquiry looks to the Legislature’s and the Executive’s 

compliance with their existing fiduciary duties to the atmosphere.  This inquiry does not aim to 

create new law.  See infra at 39-44(the Public Trust Doctrine is not susceptible to legislative 

displacement). 

                                                
29 See Connecticut v. Am. Elec. Power Co., 582 F.3d 309 (2d Cir. 2009), rev’d, 131 S. Ct. 2527 
(2011).  On appeal, the Supreme Court, equally divided on standing and political question, 
affirmed the Second Circuit’s exercise of jurisdiction, including its finding of no political 
question and proceeded to the merits of whether the claim was displaced by the Clean Air Act. 
Am. Elec. Power Co., 131 S. Ct. at 2535 (Justice Sotomayor recused).  Therefore, the Second 
Circuit’s holding that plaintiffs were not barred by the political question has more precedential 
value to this Court than an unpublished district court opinion that relied heavily on the AEP 
district court opinion the Second Circuit overturned. 
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 d. There Are Judicially Discoverable and Manageable Standards for this Court 
to Apply 

 
 The Delta Intervenors also argue the second Baker factor is met, alleging there are no 

judicially discoverable and manageable standards under which a court could make judgments 

about emissions and the damages of emissions to the environment.  Delta MTD at 16-17.  First, 

this Court has manageable standards to make its judgment.  It can apply the wealth of case law 

regarding the Public Trust Doctrine, along with considering the evidence before it, and by 

fashioning an order that leaves the details of a climate recovery plan to the Federal Defendants.  

Plaintiffs are not asking this Court to substitute its judgment for that of the legislature, but 

merely to find that the Federal Defendants have violated their duties as trustees.  Additionally, 

Illinois Central provides the standard for protecting public trust resources.  Some use of the 

resource is acceptable, but substantial impairment is not.  Ill. Cent. R.R., 146 U.S. at 453.    

 To support their claim that the second Baker factor was met, the Delta Intervenors once 

again cite General Motors, but they concede that General Motors was decided “in the context of 

a nuisance lawsuit.”  Delta MTD at 17.  In General Motors, in accordance with principles of 

nuisance law, the court would first find that the defendants’ conduct was unreasonable, then that 

the plaintiffs suffered damages, but was “left without guidance in determining what is an 

unreasonable contribution to the sum of carbon dioxide in the Earth’s atmosphere, or in 

determining who should bear the costs associated with the global climate change that admittedly 

result from multiple sources around the globe.”  Gen’l Motors, 2007 U.S. Dist. LEXIS 68547 at 

*46.  Plaintiffs’ complaint does not require the court to address the multiple sources of carbon 

emissions or determine private parties’ contributions to climate change.  Rather, Plaintiffs seek a 

declaration that the Federal Defendants are trustees of the public trust res, are violating their 

duties to protect the res, and are required to meet their fiduciary duty to protect the atmosphere.   
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 e.  This Case Does Not Require an Initial Policy Determination 
 
 Once again, citing General Motors, the Delta Intervenors claim the third Baker factor is 

not only applicable, but has been determined to be the “most relevant” by the Northern District 

of California.  Delta MTD at 13.  In contrast, the Supreme Court has never relied upon the third 

Baker factor exclusively to dismiss a case on political question grounds.  Kimberly Breedon, 

Remedial Problems at the Intersection of the Political Question Doctrine, The Standing 

Doctrine, and the Doctrine of Equitable Discretion, 34 Ohio N. U. L. Rev. 523, 538-39 (2008).  

The third Baker factor provides if a court has to make an initial policy determination of a kind 

“clearly meant for nonjudicial discretion,” then the case presents a political question.  Baker, 369 

U.S. at 217.  Once again, the political question doctrine does not apply because the Court’s 

responsibility is that it must oversee the fiduciary duty to protect the functionality of the trust and 

determine whether the government trustee has failed in its fiduciary duty to protect and preserve 

the asset.  That duty is a judicial decision different from and any policy decision that would need 

to be made by a political branch.30  

 Among the circumstances found to meet this third Baker factor are:  the need for a 

determination that a treaty is in effect before a court can construe the treaty’s terms upon which 

the plaintiffs’ claims are based, see e.g., Terlinden v. Ames, 184 U.S. 270 (1902); or the 

executive must first determine whether an individual holds diplomatic status, before a court can 

                                                
30  While Plaintiffs object to the citation of this unpublished opinion, they point out, in discussing 
the “policy determination” that would be required, the General Motors court relied on the fact 
that the case was presented in the nuisance context.  Gen’l Motors, 2007 U.S. Dist. LEXIS 68547 
at *23 (citing In re Oswego Barge Corp., 664 F.2d 327, 332 n.5 (2d Cir. 1981) (describing public 
nuisance)).  Even if this consideration could apply here, the initial policy determination has 
already been made by Congress ratifying the UNFCCC in 1992 and thereby determining that our 
nation needed to substantially reduce greenhouse gas emissions.  Even if the policy 
determination was to ignore human-caused climate change and increase greenhouse gas 
emissions, the political question doctrine would not apply because there would still be a valid 
cause of action by the beneficiaries of the trust whose resources are being wasted and degraded.   
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decide whether to recognize that individual’s claim of diplomatic privilege. See e.g., Ex Parte 

Hitz, 111 U.S. 766 (1884).  There is no initial policy decision for this Court to make.  When it 

comes to climate, the Executive and Congress already made it.  

f.  This Case Can Be Adjudicated by Respecting Other Branches of 
Government 

 
 The NAM and Delta Intervenors argue the Complaint should be dismissed “because this 

case cannot be adjudicated without ‘expressing lack of the respect due’ other branches of 

government.”  NAM MTD at 19-20 (citation omitted).  Under Baker, courts lack jurisdiction 

where it is “impossible” to undertake “independent resolution without expressing lack of the 

respect due coordinate branches of government.”  See Baker, 369 U.S. at 217 (emphasis added).  

The “impossibility” standard is high, and only bars this Court’s jurisdiction where “judicial 

resolution of a question ‘would contradict prior decisions taken by a political branch in those 

limited contexts where such contradiction would seriously interfere with important government 

interests.’”  In re Methyl Tertiary Butyl Ether ("MTBE") Prods. Liab. Litig., 438 F. Supp. 2d 

291, 298 (S.D.N.Y. 2006) (emphasis added). 

The NAM and Delta Intervenors argue action by the executive and legislative branches to 

address climate change, primarily by delegating these responsibilities to expert agencies, 

forecloses the judiciary from hearing this case.  As amply demonstrated above, this argument is 

simply incorrect.  The relief requested by Plaintiffs complements and seeks to enforce existing 

law under the Public Trust Doctrine.  It does not require the dismantling of any existing statutory 

or regulatory scheme addressing climate change.  It does not strip the other branches of their 

right and ability to craft a plan to meet their fiduciary obligation to protect the atmosphere.  The 

relief requested only requires the Federal Defendants to protect the atmosphere consistent with 

their preexisting fiduciary duties as trustees of the public trust and the UNFCCC.  Plaintiffs do 
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not seek to circumvent the political process through the courts.  Quite the contrary, Plaintiffs 

simply ask this Court to interpret and enforce the Political Trust Doctrine. 

The Public Trust Doctrine is a judicially created doctrine, and this Court is best suited to 

determine whether the Federal Defendants are meeting their fiduciary duties.  As the Federal 

Defendant’s agency, NOAA, expressed, “the essence of the Public Trust Doctrine, is that the 

doctrine is a fundamental safeguard of a free society.  It provides oversight of fundamental 

public interests and protection against [c]orruption[, a]buse of power[, and n]egligence.”  Second 

Olson Dec., Ex. H.  The fact that Plaintiffs’ claims charge the Federal Defendants with breach of 

their fiduciary duties under the Public Trust Doctrine, in and of itself, does not give rise to lack 

of respect under Baker.  Quite the opposite: this Court’s jurisdiction is imperative to maintain 

“checks and balances” on the executive and the legislature by ensuring those branches fulfill 

their duties.   

Courts should be particularly cautious before forgoing adjudication of a dispute on the 

basis that judicial intervention risks “embarrassment from multifarious pronouncements by 

various departments on one question,” would express a “lack of the respect due coordinate 

branches of government,” or because there exists an “unusual need for unquestioning adherence 

to a political decision already made.”  Baker, 369 U. S., at 217.  The Supreme Court has 

repeatedly rejected the view that these thresholds are met whenever a court is called upon to 

resolve the constitutionality or propriety of the act of another branch of Government.  See, e.g., 

United States v. Munoz-Flores, 495 U.S. 385, 390–391 (1990); Powell v. McCormack, 395 U.S. 

486, 548, 549 (1969).  A court may not refuse to adjudicate a dispute merely because a decision 

“may have significant political overtones” or affect “the conduct of this Nation’s foreign 

relations.”  Japan Whaling Assn. v. American Cetacean Soc., 478 U.S. 221, 230 (1986).  Nor 
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may courts decline to resolve a controversy within their traditional competence and proper 

jurisdiction simply because the question is difficult, the consequences weighty, or the potential 

real for conflict with the policy preferences of the political branches.  The exercise of such 

authority is among the “gravest and most delicate dut[ies] that this Court is called on to 

perform,” Blodgett v. Holden, 275 U.S. 142, 148 (1927) (Holmes, J., concurring), but it is the 

role assigned to courts by the Constitution.  “Questions may occur which we would gladly avoid; 

but we cannot avoid them. All we can do is, to exercise our best judgment, and conscientiously 

to perform our duty.”  Cohens v. Virginia, 6 Wheat. 264, 404 (1821). 

That this case presents compelling and momentous issues is certain.  That fact, however, 

is not dispositive of this Court’s jurisdiction based on respect owed to the other branches.  

Indeed, the fourth Baker factor never comes into play because Plaintiffs merely ask this Court to 

interpret and enforce the Public Trust Doctrine, not to “contradict” or “seriously interfere” with 

existing law, and certainly not to legislate from the bench.   

The issue for this Court is only whether the Federal Defendants are in compliance with 

their obligations under the Public Trust Doctrine. That issue is not a political question but is 

“interpretation and determination [that] is the essence of judicial duty.”  Nat’l Treasury 

Employees Union v. Nixon, 492 F.2d 587, 603 (D.C. Cir. 1974).  “If the issue of justiciability is 

in doubt, it should be resolved in favor of justiciability in cases of great public interest.”  Nat’l 

Audubon Soc’y, 658 P.2d at 717 n.14.  Without a doubt, this is a case of great public interest. 

II.  PLAINTIFFS HAVE STATED A CLAIM UPON  
WHICH RELIEF CAN BE GRANTED 

 
After finding it has subject matter jurisdiction, the only remaining issues on Defendants’ 

Motions to Dismiss are whether Plaintiffs’ claims are plausible, assuming all allegations as true, 

and whether the Public Trust Claim is displaced by the Clean Air Act. 
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A. Plaintiffs’ Public Trust Doctrine Claim is Plausible 
 
 For Plaintiffs to prevail, this Court need only find plausible:  (1) there is a federal Public 

Trust Doctrine that extends to the atmosphere as res of the trust; (2) the Federal Defendants are 

the trustees of such res; (3) Plaintiffs are beneficiaries; and (4) Federal Defendant trustees have 

violated their fiduciary duties to protect the res.  Atherton v. Dist. of Columbia Office of Mayor, 

567 F.3d 672, 681 (D.C. Cir. 2009).  Whether or not the Federal Defendants have violated their 

duties to Plaintiffs is a factual issue to be determined by presentation of appropriate evidence, but 

taking all allegations in the First Amended Complaint as true, Plaintiffs have established 

considerable harm to the trust res.  See Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992) 

(“[a]t the pleading stage, general factual allegations of injury resulting from the defendant’s 

conduct may suffice”). 

Just as in a case for money damages where plaintiffs make a specific request for a 

monetary award based upon their assessment of what would remedy the harm suffered, Plaintiffs 

here have sought relief consistent with what the top experts in the world state is needed to protect 

our nation’s atmosphere, oceans, climate system, and other affected natural resources.  

Nonetheless, the Court ultimately considers the evidence and, using its powers of equity, issues a 

judgment.  Courts routinely make these factual and legal findings. 

B. Plaintiffs’ Public Trust Doctrine Claim is Not Displaced by Any Statute 

The Clean Air Act does not displace Plaintiffs’ claim under the Public Trust Doctrine. 

Therefore, Plaintiffs have stated a claim upon which relief can be granted. The Delta Intervenors 

rely on the decision in the public nuisance case American Electric Power v. Connecticut (AEP) 

to assert that the enactment of the Clean Air Act has displaced the Public Trust Doctrine.  Delta 
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MTD at 10.31  However, AEP is inapplicable because the Public Trust Doctrine is entirely 

distinct from public nuisance law and is not susceptible to legislative displacement.  In AEP, the 

Supreme Court held: “the Clean Air Act and the EPA actions it authorizes displace any federal 

common law right to seek abatement of carbon-dioxide emissions from fossil-fuel fired power 

plants.”  Am. Elec. Power Co., 131 S. Ct. at 2537.  The plaintiffs in AEP sought to have the court 

substitute its judgment for that of the “expert agency” on specific emissions reductions required 

by individual polluters.  Id. at 2539.  

The distinctions between the remedy sought in AEP and the remedy sought in this case 

are important to understand.  The plaintiffs in AEP sought injunctive relief requiring five major 

electric power companies regulated under the Clean Air Act to cap their CO2 emissions and 

subsequently reduce those emissions by a specified percentage annually for a decade.  Am. Elec. 

Power Co., 131 S. Ct. at 2534.  While Plaintiffs also seek CO2 emissions reductions, the claim 

does not request those reductions to be made by specified individual entities, such as the power 

companies in AEP, or in a particular manner.  Moreover, the Federal Defendants would make the 

determinations in deciding who and how much to regulate, not the courts, and these 

determinations would be subject to a balancing of interests in the normal administrative 

rulemaking procedures.  For example, the AEP court stated the EPA was “best suited to serve as 

primary regulator of greenhouse gas emissions.”  Am. Elec. Power Co., 131 S. Ct. at 2539.  If the 

                                                
31 The doctrines of preemption and displacement. which are often confused with one another and 
used interchangeably, are not the same.  The doctrine of displacement addresses situations in 
which federal common law is displaced by federal statutory law, while the preemption doctrine 
is a separate doctrine, which is applicable when a state law is preempted by federal statutory law.  
As indicated by the AEP Court, the test for preemption is more stringent than the test for 
displacement, as it demands “evidence of a clear and manifest [congressional] purpose,” which is 
not required for displacement.  Am. Elec. Power Co., 131 S. Ct. at 2537. 
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Court grants Plaintiffs’ requested injunctive relief, the EPA would still be the primary regulator 

in developing and implementing a plan to reduce CO2 emissions in the United States. 

 Further, a public nuisance claim is directed at specific parties causing an interference 

with current public rights and is, therefore, displaced by a regulatory scheme directed towards 

the same kind of harm caused by the same class of party.  In contrast, a Public Trust claim 

focuses on the more fundamental question of whether the sovereign trustee is meeting its 

fiduciary obligation to protect and secure the integrity of the public asset as a whole.  Lake Mich. 

Fed’n, 742 F. Supp. at 446.   Regulation under the Clean Air Act alone does not answer the 

question of whether the Federal Defendants have met their obligations as trustees to future 

generations.  Even when a government legislates or regulates to prevent harm to the Public Trust, 

the basic question remains as to whether such regulation is adequate to protect the trust asset 

from substantial impairment.  Id.  The regulatory authority of the EPA under the Clean Air Act 

cannot meet the Public Trust obligation of all Federal Defendants, who must consider other 

measures to meet their fiduciary duty to prevent substantial impairment of the trust res.  

 Furthermore, the role of the courts is fundamentally different in public nuisance and 

Public Trust cases.  For a public nuisance claim, a court conducts a balancing test, in which it 

weighs a variety of economic, social, and equitable factors in determining whether the gravity of 

the interference with a public right outweighs the utility of the actor’s conduct.  Restatement 

(Second) of Torts § 826, cmt. a; § 827, cmt. a; § 828, cmt. a; 66 C.J.S. Nuisances § 165.  This is 

precisely the type of analysis that an agency undertakes and what the Court emphasized it was 

not suited for in AEP.  Am. Elec. Power Co., 131 S. Ct. at 2538-39.  A Public Trust claim 

brought against a sovereign, on the other hand, does not invade the sphere of regulation—

deciding what activities to curtail and to what extent—but rather demands an accounting of the 
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overall effectiveness of the government trustees’ actions in fulfilling their Public Trust obligation 

to protect the long-term functionality and “prevent irrevocable harm to crucial natural resources 

owned in trust on behalf of the people.”  Law Professors Amicus at 21.  The court’s primary role 

in a Public Trust case is to oversee and enforce the trust and determine whether the trustee has 

failed in its fiduciary duty to protect and preserve the asset.   

 The AEP Court’s displacement analysis focused on the relief sought and the complex 

balancing of competing interests that the Court would have to undertake to grant such relief.  Am. 

Elec. Power Co., 131 S. Ct. at 2537-40.  The Court emphasized that through the Clean Air Act, 

Congress had delegated power to the EPA to grant the same relief that the plaintiffs sought, 

“whether and how to regulate carbon-dioxide emissions from power plants.”  Id. at 2538.  The 

Delta Intervenors mischaracterize the “issues raised by the Plaintiffs [as] how to abate 

greenhouse gas emissions.”  Delta MTD at 12 (emphasis added).  The question before this Court 

though is whether the Federal Defendants are acting in compliance with their Public Trust 

obligation to protect the atmosphere, and neither the Clean Air Act nor any other statute speak 

directly to this question.  Plaintiffs’ Public Trust claim against the Federal Defendants does not 

put courts in the position of making policy determinations as to who should be regulated and to 

what extent, an unavoidable inquiry embedded in the ‘unreasonableness’ standard of a nuisance 

claim.  While a statute allocates responsibility among third parties, who shall be regulated and to 

what extent, the Public Trust Doctrine does not dictate a specific process or action.   

 The Public Trust Doctrine simply asks whether the government—no matter what kind of 

regulation it engages in—is acting in a manner sufficient to protect the functionality of the trust 

asset.  The Public Trust inquiry assesses the end goal of asset protection, not the “means” of 

getting there or the choices made in how to regulate.  Because of this, the first issue for the court 



 41 

becomes an accounting of asset protection and function.  The Public Trust calibrates the trustee’s 

fiduciary obligation of maintaining the functionality of the atmosphere to the scientific 

prescription established by leading scientists.  The Federal Defendants, through normal 

administrative rulemaking procedures, are responsible for determining the specifics of how they 

will meet this scientific prescription to fulfill their Public Trust obligation.   

 AEP is also inapposite because the Public Trust Doctrine is not susceptible to legislative 

displacement.32  The Supreme Court’s displacement test in AEP—whether federal legislation 

“‘speaks directly to the question’ at issue” and “‘whether the field has been occupied, not 

whether it has been occupied in a particular manner,’” Id. at 2537-38 (internal citations omitted) 

—is precisely the judicial ‘rubber stamp’ of legislative action that courts have rejected in the 

Public Trust context, including the Supreme Court in Illinois Central Railroad.  146 U.S. at 455 

(invalidating legislative grant of submerged lands to private railroad corporation, holding: “The 

position advanced by the railroad company in support of its claim to the ownership of the 

submerged lands . . . would place every harbor in the country at the mercy of a majority of the 

legislature of the state in which the harbor is situated.”); see also Lake Mich. Fed’n, 742 F. Supp. 

at 446 (“The very purpose of the public trust doctrine is to police the legislature’s disposition of 

public lands.  If courts were to rubber stamp legislative decisions . . . the doctrine would have no 

teeth.  The legislature would have unfettered discretion to breach the public trust as long as it 

was able to articulate some gain to the public . . . .”). 

 The distinctions between the sources of law for public nuisance and the Public Trust 

Doctrine confirm that the AEP decision is inapplicable to these Public Trust claims.  The Public 

Trust Doctrine, as an attribute of sovereignty, is not subject to displacement in the same way 

                                                
32 This is evidenced by the Delta Intervenors’ failure to cite to any case where a court has found 
that a public trust claim has been displaced by a legislative enactment. 
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common law claims are.  Twenty-two of the top environmental law professors in the country 

assert that “as a fundamental attribute of sovereignty[, the Public Trust Doctrine is] embedded in 

the Constitution itself” and “assumes Constitutional force.”   Law Professors Amicus at 7, 11.  

Because the Public Trust Doctrine differs from public nuisance in that it is not solely a common 

law doctrine, the AEP holding that the public nuisance federal common law claim was displaced 

by the Clean Air Act is inapplicable to ATL.   

 As an attribute of sovereignty and like the federal and state constitutions, “the public trust 

doctrine at all times” overlays and “forms the outer boundaries of permissible government action 

with respect to public trust resources,” including the enactment of legislation or the promulgation 

of regulations.  Kootenai Envtl. Alliance, Inc. v. Panhandle Yacht Club, Inc., 671 P.2d 1085, 

1095 (Idaho 1983).  Justice Marshall describes this construct in Marbury v. Madison, where he 

compared the U.S. Constitution to government acts and determined whether they comport with 

the law of the land—“An act of congress repugnant to the constitution cannot become a law.” 5 

U.S. 137, 138 (1803).  For the same reason a single act of a legislature could not displace the 

Constitution, a single act of a legislature could not displace the Public Trust Doctrine.  As with 

the Constitution, a government’s laws, regulations, and actions are subject to judicial review 

under the Public Trust Doctrine to ensure that the trust resource is protected for future 

generations.  The U.S. Supreme Court emphasized in Illinois Central Railroad:  

The state can no more abdicate its trust over property in which the whole people are 
interested . . . than it can abdicate its police powers in the administration of government 
and the preservation of the peace. . . . Every legislature must, at the time of its existence, 
exercise the power of the state in the execution of the trust devolved upon it.  

 
146 U.S. at 453.  Like the police power, the Public Trust Doctrine—and the affirmative, 

fiduciary obligation that it imposes upon our governments to protect crucial natural resources on 
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which we depend to survive—is a foundational principle of our government.  Law Professors 

Amicus at 11. 

III. THIS COURT HAS THE ABILITY TO GRANT THE RELIEF REQUESTED 

This Court has broad, equitable discretion to grant the relief sought by Plaintiffs To 

require the Federal Defendants to fulfill their fiduciary responsibility under the Public Trust 

Doctrine by accounting for and reducing annual carbon dioxide emissions in line with reducing 

atmospheric carbon dioxide to less than 350 ppm, from its current level of 392 ppm, to limit 

average surface heating to 1° C (1.8° F) above pre-industrial temperatures.  See First Am. 

Compl. ¶¶ 8, 15, 17; Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (U.S. 1971) 

(affirming in part the district court order to desegregate faculty and rezone secondary schools: 

“the scope of a district court’s equitable powers to remedy past wrongs is broad, for breadth and 

flexibility are inherent in equitable remedies.”).  One obvious example is school integration 

orders that included continuing court supervision over detailed plans that directed transportation 

policy, school site selection, pupil and faculty assignments, programs for compensatory 

education, the creation and use of a citizens’ advisory committee, and other details.  See Owen 

M. Fiss, The Civil Rights Injunction (Bloomington, Ind.:  Indiana University Press, 1978).   

Another example is the Pacific Northwest treaty rights litigation over salmon, where Judge 

Redden, warning that he would “run the river” if the government failed to protect the salmon, 

reiterated society’s expectations of the court’s role: 

I recognize NOAA alone is charged with the responsibility of drafting a valid biological 
opinion. So far, they have not succeeded. Courts do defer to administrative agencies, and 
they should, and I have. Experience, however, shows that the court should, and 
sometimes must, be more than a passive participant in the remand process . . . The 
government’s inaction appears to some parties to be a strategy intended to avoid making 
hard choices and offending those who favor the status quo. Without real action from the 
Action Agencies, the result will be the loss of the wild salmon. 
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Nat’l Wildlife Fed’n v. National Marine Fisheries Serv., CV 01-640-RE, CV 05-23-RE, 2005 

WL 2488447, at *3 (D. Or. Oct. 7, 2005).  The same is true in this case.  Though Federal 

Defendants’ inaction favors business as usual and goes beyond favoring the status quo of 

atmospheric carbon dioxide levels at 390 ppm, levels which already well exceed safe levels of 

atmospheric carbon dioxide at 350 ppm.  First Am. Complaint ¶¶ 8, 15, 17.  

There are many cases in which courts ordered parties to create a plan with judicial 

oversight to remedy the problem being litigated.  See e.g., Brown v. Plata, -- U.S. --, 131 S. Ct. 

1910, 1928 (2011) (“[T]he court ordered the State to formulate a plan for compliance and submit 

its plan for approval by the court.”); Health Care for All, Inc. v. Romney, No. Civ.A. 00-

10833RWZ, 2005 WL 1660677, at *15 (D. Mass. July 14, 2005) (ordering parties to attempt to 

develop a joint remedial program and to report their progress to the court); United States v. Mass. 

Mar. Acad., 762 F.2d 142, 147 (1st Cir. 1985) (affirming district court decision ordering 

defendants “to file a plan to eliminate the effects of their unlawful discrimination ‘in a swift and 

efficient manner’” and “to submit a procedure for reviewing all rejected applications of women . 

. . The [district] court indicated that it would retain jurisdiction for three years in order to enforce 

its order, during which period the Academy would have to file certain statistical data with the 

court regularly”); Landow ex rel. Landow v. Sch. Bd., No. 6:97CIV1463ORL22KRS, 2001 WL 

311307, at *1 (M.D. Fla. Mar. 7, 2001) (approving joint remedial plan ordered by the court); S. 

Burlington Cnty. N.A.A.C.P. v. Twp. of Mount Laurel, 67 N.J. 151, 178 (N.J. 1975) (“Mt. Laurel 

I”); S. Burlington Cnty. N.A.A.C.P. v. Twp. of Mount Laurel, 92 N.J. 158, 200, 208, 252-254 

(N.J. 1983) (“Mt. Laurel II”) (providing detailed remedy structure to supervise state-wide 

constitutional land use planning to provide adequate housing and access to food for the poor; “As 

we said at the outset, while we have always preferred legislative to judicial action in this field, 
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we shall continue -- until the Legislature acts -- to do our best to uphold the constitutional 

obligation that underlies the Mount Laurel doctrine.  That is our duty.  We may not build houses, 

but we do enforce the Constitution.”).  

CONCLUSION 
 
 This case does not “turn on standards that defy judicial application.” Baker, 369 U.S., at 

211. Resolution of Plaintiffs’ claim will demand careful examination of the evidence put forward 

by the parties regarding the nature of the Public Trust Doctrine, the impairment of the 

atmosphere through the Federal Defendants’ actions and inactions, and the efforts, if any, by the 

Federal Defendants to deal with the current climate crisis. This is what courts do. The political 

question doctrine poses no bar to judicial review of this case.  

Today, faced with a climate crisis of unimaginable proportions, the bedrock of our nation 

is threatened again, in a different, but analogous and critical way.  In deciding whether to assert 

its jurisdiction over Plaintiffs’ claims, this Court should heed the admonition of our nation’s 

foremost climate scientist, amicus curiae Dr. James Hansen:   

the failure to commence CO2 reductions without further delay, and to undertake other 
measures consistent with the prescription developed by Dr. Hansen and others, and 
advanced in these proceedings by Plaintiffs, would consign our children and their 
progeny to a very different planet, one far less conducive to their survival. 
 

Brief of Amicus Curiae James Hansen, Doc. 108.  There are many judicial footsteps in which to 

follow to ensure a just result to Plaintiffs’ claims.  

For the foregoing reasons, Plaintiffs request that the Court deny the Delta Intervenors’ 

Motion to Dismiss.  

Dated: April 16, 2012    Respectfully submitted,  
 
        /s/ Julia A. Olson   
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