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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT
CA. No. 14-02551-C

ISABEL KAIN, et al.
Plaintiffs,

V.

MASSACHUSETTS DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

Defendant.

DEFENDANT’S OPPOSITION TO PLAINTIFFS’ MOTION FOR JUDGMENT ON THE
PLEADINGS AND REQUEST FOR THE ENTRY OF JUDGMENT FOR DEFENDANT

Contimy to Plaintiffs’ claims, the defendant Massachusetts Department of Environmental

Protection (“Department”) has ifilly complied with section 3(d) of 0. L. c. 21N, the

Massachusetts Global Warming Solutions Act (“GWSA”). In fact, the Department has not just

met, but has exceeded, that statutory requirement.

Plaintiffs’ claims for declaratory and mandamus relief are based on clear

misinterpretations of the GWSA, as evidenced by its plain language and legislative history, and

on misperceptions regarding Department regulatory actions. For these and other reasons,

Plaintiffs are not entitled to the relief they seek in this action.’

Mandamus is an “extraordinary remedy,” Lynch v. Police Comm ‘r ofBoston, 43 Mass, App.
Ct. 107, 112 (1997), which does not lie where plaintiffs have an alternative avenue for relief,
such as a declaratory judgment action. See Simmons v. Clerk-Alagistrate of the Boston Division
ofthe Housing Court Department, 448 Mass. 57, 60 (2006) (mandamus “is to be used only as a
last resort, when nothing else will work”). Moreover, the organizational Plaintiffs’ reliance here
on the so-called public-right (or public-duty) doctrine in an effort to demonstrate standing, see
Plaintiffs’ Memorandum in Support of Motion for Judgment on the Pleadings (“Memorandum”
or “PIs’ Mem.”) at 5. is misplaced; that doctrine applies only to “natural persons.” See Alliance v.
Commonwealth, 427 Mass. 546, 550 (1998). For these reasons as well, Plaintiffs’ mandamus
claim does not lie, and judgment should enter dismissing it.
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Courts entertaining declat-atory judgment actions are required to declare the parties’

rights and obligations, whether or not the claimants are entitled to the declarations they seek. See

Attorney General v, Kenco Optics, Inc., 369 Mass. 412,418(1976); Building Inspector of

Fahnouth v, Haddad, 369 Mass. 452, 461 (1976). Thus, in addition to denying Plaintiffs’ motion

and dismissing their mandamus claim, the Court should enter judgment declaring that the

Department has met the statutory obligation at issue.

I. Plaintiffs Ignore the Plain Language of G. L. c. 21N, § 3(d), and Legislative
History When They Argue that the Statute Requires Actual Emission Limits.

Section 3(d) of the GWSA reads: “The [D]epartment shall promulgate regulations

establishing a desired level of declining annual aggregate emission limits for sources or

categories of sources that emit greenhouse gas emissions.” In their motion papers Plaintiffs

repeatedly ignore -- and omit entirely from their parapin-asings -- the statutory phrase “a desired

level of,” treating § 3(d) as though it requires the establishment of actual emission limits. See,

e.g., Plaintiffs’ Motion for Judgment on the Pleadings (“PIs’ Motion”) at 1 (Plaintiffs “seek to

compel [the Department] to fulfill its statutory obligations to promulgate regulations that

establish declining annual aggregate emissions limits for sources or categories of sources of

greenhouse gas emissions . . . .“); Pls’ Mem. at 1,4, 6 (same).2

Plaintiffs’ Memorandum acknowledges the fundamental tenet of statutory construction

that all statutory language has meaning and none may be rendered superfluous. See PIs’ Mem. at

6 (citing Comm. v. Woods Hole, Martha’s Vineyard & Nantucket 8.8. Auth., 352 Mass. 617, 61 8

(1967)). Yet Plaintiffs’ interpretation of § 3(d) violates this established principle by attributing

to that provision the meaning it would have if the phrase “a desired level of’ were not included.

In that case, Section 3(d) would require actual promulgated emission limits. And without any

2 On page 6 of their Memorandum, for instance, Plaintiffs lay out six purported elements of

§ 3(d), completely omitting this key element reflected in the phrase “a desired level of.”
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statutory reference at all to “desired level(s),” the Department would still have the discretion to

set those emission limits at the levels it deemed desirable. Thus, the import of the phrase “a

desired level of’ in § 3(d) cannot simply be that the Department has the discretion to set actual

emission limits at levels it finds desirable (which, although they never discuss the phrase, must

be how Plaintiffs would have the Court interpret it). Since the Department would have that

discretion regardless, Plaintiffs seek a construction of § 3(d) that impermissibly deprives the

statutory phrase “a desired level of’ of any meaning, treating it as superfluous.

When the Legislature intended provisions of the GWSA to require the adoption of actual

emission limits, it said so in no uncertain terms. See G. L. e. 21N, § 3(b) (“The secretary [of

energy and environmental affairs] shall, in consultation with the [D]epartment and the

department of energy resources, adopt the following statewide greenhouse gas emissions limits

.“); § 4(a) (“The secretary shall adopt the 2020 statewide greenhouse gas emissions limit

pursuant to subsection (b) of section 3 which shall be between 10 percent and 25 per cent below

the 1990 emissions level and a plan for achieving said reduction.”). It is clear from the “desired

level of. . emission limits” phrasing in § 3(d), especially as compared with these alternative

phrasings, that § 3(d) requires the Department to establish merely aspirational goals, or

unenforceable targets, not actual emission limits.

This distinction between § 3(d) and other OWSA provisions is entirely consistent with

the overall structure of the law. Sections 3(b) and 4(a) of the statute require the secretary to

adopt actual statewide greenhouse gas (“GHG”) emission limits for the years 2020, 2030, 2040,

and 2050, and those provisions specify levels of reduction of overall statewide OHO emissions

that must be associated with the 2020 and 2050 emission limits (specifically, 10-25% below the

1990 emissions level in 2020 and at least 80% below the 1990 level in 2050). See G. L. c. 21N,

3



§ § 3(b), 4(a). Section 3(d), on the other hand, addresses a more micro-level of emissions (i.e.,

individual “sources or categories of sources”) and calls for the Department to determine only the

“desired level” of emission limits at that micro-level between 2013 and 2020. G. L. c. 21N,

§ 3(d).3 In other words, the Department is to set aspirational target levels of emissions from

individual sources or categories of sources for those intervening years to help the secretary and

the Department keep the state on track to meet the required 2020 reduction level.4

Legislative history further supports this interpretation of § 3(d). The original bill

introduced in the Senate, S. 2531 (attached hereto as Exhibit A), contained a provision,

immediately preceding the provision that became § 3(d) of the final bill, requiring the secretary

to adopt “incremental reduction targets for the years 2010 to 2019, inclusive, and 2021 to 2050,

inclusive, that shall maximize the ability of the state to meet the statewide emissions limits.”

S. 2531, § 17 (b)(3) (emphasis added). In other words, in addition to the actual, overall,

“statewide emissions limits” for 2020 and 2050, to be set by the secretary, the secretary was to

adopt interim statewide “reduction targets” for the years leading up to those deadlines. There

can be no question but that the “reduction targets” referenced in this original Senate bill were not

actual “emissions limits,” since the differing terms are employed in the same sentence. The bill

then stated (in the very next provision, erroneously also designated subsection (b) of § 17) that

“In fiwtherance of achieving the statewide greenhouse gas emissions Iimit[,] by January 1,2011,

the [D]epartment shall promulgate regulations establishing a desired level of declining annual

The date range appears in St. 2008, c. 298 (An Act Establishing the Global Vamiing Solutions
Act), § 16 (“The [Department] shall promulgate regulations pursuant to subsection (d) of said
section 3 of said chapter 21N not later than January 1,2012, which regulations shall take effect
on January 1,2013, and shall expire on December 31, 2020.’

‘ As Plainti& indicate, the secretary has set that 2020 emissions reduction level at 25%. See Pis’
Mem. at 2; Complaint, Ex. B.
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aggregate emission limits for sources or categories of sources that emit greenhouse gas

emissions, applicable from January 1,2012, to December 31, 2020, inclusive, that are sufficient

to meet the targets established in tins section.” Thus, the Department was also to adopt targets

(i.e.. “a desired level of... emission limits”) specific to particular sources or categories of

sources and designed to meet the statewide reduction targets established by the secretary for

those same years. While the previously quoted provision requiring the secretary to adopt

statewide reduction targets, or goals, did not make it into the final legislation, a provision

requiring the Department to adopt comparable goals (as opposed to enforceable limits) for

specific sources or categories of sources was retained as the current § 3(d).

Thus, Plaintiffs’ entire case is based on a fundamental misintetretation of the GWSA,

inconsistent with both its plain language and clear legislative history. Section 3(d) requires only

aspirational goals at the source-specific level for the years 2013 through 2020, not enforceable

emission limits? The Department has, however, in fact promulgated actual, enforceable

“declining annual aggregate emission limits for sources or categories of sources that emit

greenhouse gas emissions,” thereby exceeding the requirement of 0. L. c. 21N. § 3(d). The

Department thereby also made clear its “desired level” of such declining emission limits.6

Notably, the Massachusetts youth (including two of the individual plaintiffs in this ease) who
filed the November 2012 petition attached to the Complaint as Exhibit D (“2012 Petition”) seem
to have understood that § 3(d) requires only aspirational “targets for reducing [ I greenhouse gas
emissions,” not actual emission limits. Complaint, Exh. D at 5. The petitioners also
acknowledged that “Massachusetts is a national leader in taking the initiative to reduce
greenhouse emissions.” and “commend[edj the Commonwealth for setting reduction targets of
25% by 2020 and 80% by 2050.” Id. at 5.

6 Because it took the Department longer to develop actual emission limits, as opposed to mere
aspirational goals. it did not adopt its regulations by the January 1, 2012 deadline contained in St.
2008, c. 298. § 16. Any complaint about that delay, however, is moot, since regulations
satisfting § 3(d) have subsequently been adopted. And, of course. jurisdiction lies under the
Declaratory Judgment Act only when there is a live. “actual controversy,” 0. L. c. 23 IA, § I, not
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II. The Department Has In Fact Promulgated Three Sets of Regulations that
Meet, and Exceed, the Requirement in Section 3(d) of the GWSA.

Plaintiffs discuss at length irrelevant Department programs and regulations. The

Department has never indicated, and does not now contend, that it has ffilfihled the § 3(d)

requirement by adopting “non-regulatory plans and programs” such as the Clean Energy and

Climate Plan for 2020 C’CECP”), or other “policies, guidelines or pians that have not been

promulgated as regulations.” Pls’ Motion at 2; PIs’ Mem. at 7•7 Argument B. I. at pages 7-9 of

Plaintiffs’ memorandum is therefore entirely off the point. Similarly, the Department does not

rely on the state Zero Emissions Vehicle (“ZEV”) regulations as satisfying § 3(d), and the

discussion of those regulations on page 14 of Plaintiffs’ memorandum is thus also irrelevant.

The existing Department regulations that do meet, and exceed, the § 3(d) requirement we

three-fold: (1) the sulfur hexafluoñde gas (“SF6”) regulations; (2) the 2013 amendments to the

Regional Greenhouse Gas Initiative (“RGGI”) regulations; and (3) the Low Emission Vehicle

Program (“LEV”) regulations, as updated in 20l2. As will be explained below with respect to

when a controversy is moot. See Quincv City Hospital v. Rate Setting commission, 406 Mass.

431, 439 (1990) (“Declaraton’judnent is a vehicle for resolving actual, not hypothetical,

controversies, with the declaration issued intending to have an immediate impact on the rights of

the parties.”).

Plaintiffs misread in this connection the Department’s response to the 2012 Petition. The

petitioners’ requests were not limited to the § 3(d) requirement, see Complaint, Lx. D at 5, 44,

and so neither was the Department’s response. See Complaint, Lx. F at 4 (indicating that the

Department “believes that it can achieve the same goals articulated in the petition [not the § 3(d)

requirement specifically] by adopting and implementing the regulations, policies and programs

required under the [GWSAJ and included in the [CECP] .

Because § 3(d) authorizes only aspirational goals, not actual emission limits, the Department

properly did not cite § 3(d) as authority for any of these regulations setting actual emission

limits. See Pls’ Mem. at 10, mcI. n. 4. In all cases other statutory provisions authorized the

regulations, see fri. and the Department would undoubtedly have been sued by regulated panics

had it promulgated these regulations in the absence of such other authority, given the clear limits

of the Department’s § 3(d) authority. As discussed herein, however, all of these regulations
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each set of regulations, Plaintiffs make numerous errors of statutory construction (in addition to

ignoring the statutory phrase “a desired level of’) in arguing that the regulations do not satisfy §

3(d). Specifically, Plaintiffs read § 3(d) as though it contains a defined term and other words and

phrases it does not in fact contain.

A. The SF6 Regulations

The Department’s SF6 regulations, effective April 2014, reduce so-called fugitive

emissions (or emissions due to leakage) of sulfur hexafluoride (SF6) from utility hardware,

specifically gas-insulated switchgear (“015”), defined to mean “all electrical power system

equipment insulated with SF6 gas.” 310 CMR 7.720), (2); see also CECP, available at

http://oo.ai/Rrn4Ya, at 77 (describing the SF5 program as aiming “to minimize emissions of

[SF6] from leakage of [GIS] used in electricity transmission and distribution systems by setting

limits on leakage rates”). While Plaintiffs are correct that, according to estimates in the CECP,

the SF6 program will result in a relatively minimal reduction in overall statewide GHG emissions

by 2020, see PIs’ Mem. at IOn. 5, Plaintiffs fail to recite the CECP’s clearly stated, alternative

rationale for prioritizing action to reduce SF6 emissions. As the CECP explains, “SF6 is a GHG

that is 23,900 times more potent than CO2 and has an atmospheric life of 3,200 years. One

pound of SF6 has the same global warming impact as 11 tons of CO2.” CECP, available at

http://eoo.gl/I4Ya, at 77. This exceedingly potent, long-lasting, and harmffil 0140 is

especially deserving of regulatory control.

The SF6 regulations set “declining annual aggregate emission limits,” 0. L. c. 2lN,

§ 3(d), for SF6 fugitive emissions from GIS owned by any utility required to report SF6 emissions

to the U.S. Environmental Protection Agency (“EPA”) pursuant to federal regulations. 310 CMR

nonetheless satisfy § 3(d) by establishing the Department’s “desired level of declining annual
aggregate emission limits” for the subject sources. 0. L. c. 21N, § 3(d).

7



7.72 (2) (definition of “Federal Reporting GIS Owner”), (5). The declining emission limits are

expressed as a maximum leakage rate (i.e., emissions as a percentage of equipment capacity) that

starts in calendar year 2015 at 3.5% and declines by 0.5% each subsequent calendar year (the

“desired level of declining annual aggregate emission limits,” 0. L. c. 21N, § 3(d)), ending at

1.0% for 2020 and all years thereafier. 310 CMR 7.72(5), (6)(b)(8). The regulations further

require that “[a]ny newly manufactured GIS that is placed under the ownership, lease, operation,

or control of any GIS owner [whether or not required to report SF6 emissions to the EPA] on or

after January 1, 2015 must be represented by the manufacturer to have a 1.0% maximum annual

leak rate.” 310 CMR 7.72 (4), (2) (definition of “GIS Owner”). In other words, as of January 1,

2015, all new GIS is expected to satisfy the lowest desired emission limit.9

In arguing that the SF5 regulations do not satisfy § 3(d) of the GWSA, Plaintiffs read the

word “limits” out of § 3(d), complaining that the regulations fail to “establish a decline in annual

aggregate emissions as required by 3(d).” PIs’ Mem. at 12 (emphasis added). The statute speaks

instead of “declining annual aggregate emission limits.” 0. L. c. 2lN, § 3(d) (emphasis added).

Thus, it is the phrase “emission limits” that is modified by the adjective “declining,” and there is

no requirement that emissions themselves necessarily decline annually by some specified

measure. Nor is there a requirement that the Department set a “desired level” of annual

aggregate emission reductions, an alternative phrasing of the statute Plaintiffs apparently wish

the Legislature had enacted.

In addition to reading the word “liniit” out of § 3(d), Plaintiffs treat that provision as

though it employs the defined term “greenhouse gas emissions limit” even though it does not.

The SF6 regulations also require all GIS owners to comply with “any manufacturer-
recommended maintenance procedures or industry best practices that have the effect of reducing
leakage of SF6.” 310 CMR 7.72 (4)(b).
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See, e.g., PIs’ Mem. at 6, 12. Since that defined term is not contained in § 3(d), the definition in

c. 21N, § 1, indicating that a “greenhouse gas emissions limit” must be “expressed in tons of

carbon dioxide equivalents” does not apply to the Department’s § 3(d) regulations. The

Department was therefore free to express the emission limit contained in the SF6 regulations as a

leakage rate. And by doing so, the Department did not fail to establish a desired level of

declining annual emission limits for the “aggregate” emissions from subject sources. See Pis’

Mem. at 12.10

To be sure, setting declining annual aggregate emission rates on existing sources does not

guarantee a specific level of annual aggregate emission reductions from both existing and new

sources. But § 3(d) does not require the latter. And the same would be true of regulations

imposing declining annual aggregate emission rates on both existing and new sources, or limits

(even absolute, not-to-exceed limits), expressed in pounds of CO2 equivalents, on the annual

aggregate emissions of every source within any specified category, whether including just

existing or both existing and new sources. New emission sources, even if subjected to lower

emission limits than pre-existing sources (as is the case for new GIS sources under the SF5

regulations between now and 2020), increase total emissions unless there is an equivalent

tO It is unclear what import Plaintiffs attempt to attach to the word “aggregate.” If their
suggestion is that the Department was required to apply its “declining annual aggregate emission
limits” to all new potential sources, as well as existing sources, that claim is clearly inaccurate.
Section 3(d) leaves to the Department’s discretion what “sources or categories of sources” will
be the subject of any § 3(d) regulation, and it is the “annual aggregate emissions” from each such
source that are the requisite subject of any such promulgation. Thus, the Department could have
chosen not to regulate new SF6 sources at all, addressing only existing sources. Instead, the
Department regulated all new sources (not limited to sources owned by Federal Reporting GIS
Owners) and immediately applied the lowest desired emission limit (the limit applicable to
subject existing sources as of 2020) to all such new sources. In this respect (as in others) the
Department went beyond the § 3(d) requirement, immediately imposing the lowest desired
emission limit on new sources, rather than phasing in declining limits as to those sources over
several years.

9



reduction of emissions due to closure of pre-existing sources or some other factor. Thus,

Plaintiffs’ apparent goal of securing, through § 3(d) regulations, guaranteed ftture emission

levels for source categories that include all existing and potential new sources is illusory.

B. The ROGI Amendments

The December 2013 amendments to the Department’s RGGI regulations (“RGGI

Amendments”)1 I a]so set actual, “declining annual aggregate emission limits for sources . . . that

emit greenhouse gas emissions,” G. L. c. 21N, § 3(d), more than satisfying the § 3(d)

requirement. Plaintiffs’ arguments to the contrary depend on reading the word “limits” in § 3(d)

as though it were modified by “absolute,” “not-to-exceed,” or other words indicating that there

can be no exceptions to the prescribed numerical values. See, e.g., PIs’ Mem, at 15 (employing,

without statutory authority, the modifier “hard” before “limits” in discussing the § 3(d)

requirement). Effectively, Plaintiffs again read the word “limits” out of the statute, insisting on

specified levels of declining annual aggregate emissions, when the statute instead speaks only of

“declining annual aggregate emission limits.” G. L. c. 21N, § 3(d). A mere obligation to impose

emission limits on Massachusetts emission sources (even if § 3(d) required actual emission

limits) would not carry these connotations, and Plaintiffs’ arguments therefore fail.’2

The RGGI Amendments require highly significant GHG emission reductions from

electricity-generating sources in Massachusetts. And they accomplish these emission reductions

Plaintiffs erroneously indicate that the amendments were adopted in December 2012. See PIs’
Mem,at 11,

12 Other Department regulations setting limits contain exceptions, such that those limits do not
serve as absolute, not-to-exceed values. See, e.g., 310 CMR 7.08(2)(02, Table 2, and (g)4
(setting specific emission limits for a number of air pollutants, but allowing facilities to apply for
waivers of the mercury emission requirements if they cannot feasibly achieve those emission
limits); 310 CMR 22.13 (providing for variances from numerical maximum contaminant limits
in drinking water).

10



by means of “declining annual aggregate emission limits through 2020” (thereby establishing the

“desired level of’ such declining emission limits through that year). G. L. c. 21N, § 3(d). The

following paragraphs explain this complex. but highly effective, regulatory program.

RGGI sets a regional cap on CO2 emissions expressed in tons of C02, and participating

states issue so-called “aHowances” that me distributed to sources (the majority via auction sales)

permitting emission sources to emit C02, with each allowance equaling one ton of CO2. See

RGGI Program Overview, available at http*aoo.glRVfxZhz. Each participating state is allocated

a portion of the regional cap (in the case of Massachusetts. about 16%). known as the state’s

“budget” of allowances. See Id. Under the RGGI Amendments, the Massachusetts budget, like

all of the participating states’ budgets, declines by 2.5% each year through 2020. See id.; 310

CMR 7.70(5)(a). Thus, the RGGI Amendments establish a 2.5% annual decline in “aggregate

emission limits,” G. L. c. 21N. § 3(d), from covered Massachusetts power plants. expressed as

CO2 allowances.

Moreover, the RGGI Amendments reset the starting point for these annual declines very

substantially, locking in a far lower baseline emission level than what pertained under the

original RGGI regulations.13 The Amendments’ baseline adjustments, together with the 2.5%

annual budget decline, reduce emission limits from 26,660,204 tons to 9,084,279 tons by 2020

(before adjusting for cost containment reserve allowances, discussed below). See 310 CMR

13 The original Massachusetts budget for 2009-2014 was 26,660,204 allowances (or tons of CO2)
per year. See Exhibit B hereto (former Department regulation at 310 CMR 7.70(5)(a)(1)), The
RGGJ Amendments reduced that number in 2014 to 14,487,106 tons (a reduction of more than
12 million tons, or approximately 46%) before accounting for surplus (or banked) allowances
from prior years. 310 CMR 7.70(5)(a)1. The baseline then also declines each year to deduct the
banked allowances from the totals so that the use of banked allowances cannot offset the desired
emission reductions. See 310 CMR 7.70(5)(c)(2)a.-d.
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7.70(5)(a)7 (reflecting reduction to 12,617,227 tons prior to adjustment for banked allowances);

http://eoo.gl/f7ouFY (reflecting 9,084,279 tons following adjustment for banked allowances).

It is irrelevant, as a matter of both law and policy, that the emission limits reflected in the

declining annual allowances under the RGGI Amendments may be exceeded based on the

purchase by Massachusetts sources of allowances from other participating states. Again, § 3(d)

does not require the Department to set declining annual levels of emissions in Massachusetts. but

rather a desired level of declining annual emission Iinnts for Massachusetts sources. And again,

the regulations of each of the participating states prescribe declining annual aggregate emission

limits (also expressed as allowances) for this source sector, consistent with the annual decline in

the regional emissions cap, ensuring regional emission reductions from previously permissible

emission levels equal to the amount of the decline in the regional cap. See discussion supra at 11.

Because air pollution does not respect state borders, it is properly so treated as a regional issue.

The GWSA not only acknowledges, but requires, such a regional approach in regulating

emissions from these particular sources, and Plaintiffs again misconstrue the OWSA in arguing

to the contrary. Thus, the subsection of the GWSA immediately preceding § 3(d) expressly

requires that “[ejmissions levels and limits associated with the electric sector shall be established

by the [secretary] and the [D]epartment, in consultation with the department of energy resources,

based on consumption and purchases of electricity from the regional electric grid, taking into

account the regional greenhouse gas initiative and the renewable portfolio standard.” 0. L.

c. 21N. § 3(c) (emphasis added). As will be explained below. Plaintiffs misunderstand the

interrelationship between this subsection (e) of c. 2lN, § 3. specific to the electric sector, and the

other subsections of § 3. which address emission levels and limits for ORG sources generally.

Indeed. Plaintiffs violate a cardinal nale of slatuton’ construction when they argue that
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acceptance of the ROOT Amendments as § 3(d) regulations renders § 3(c) superfluous. See PIs’

Mem. at 18-19.

“Where two statutory provisions relate to the same subject matter, . . . whenever it is

reasonably possible ‘they should be construed together so as to constitute an harmonious whole

consistent with the legislative purpose.” Dowling v. Registry ofMotor Vehicles, 425 Mass. 523,

525 (1997) (quoting Registrar ofMotor Vehicles v. Board ofAppeal on Motor Vehicle Liab.

Policies & Bonds, 382 Mass. 580, 585 (1981)). Subsection 3(c) of the OWSA, which again is

specific to the electric sector, does not contain any reference to “declining annual aggregate

emission limits,” as does subsection 3(d); nor does § 3(c) othenvise describe the emission levels

and limits to be associated with the electric sector, except to prescribe the regional methodology

discussed above. Thus, reading subsections (c) and (d) of § 3 together, the Department was

directed to promulgate regulations establishing “a desired level of declining annual aggregate

emission limits,” 0. L. c. 21N, § 3(d). which with respect to the electric sector, “tak[e RGOI]

into account.” 0. L. c. 2lN, § 3(c). The ROGI Amendments clearly qualify, and recognizing as

much does not render superfluous either statutory provision.T4

It is also irrelevant that the declining emission limits specified in the RGGI Amendments

may be increased as a result of so-called “cost containment reserve allowances” (CCR5) in order

to avoid “unwanted economic impacts” in the event the unit allowance price becomes

“prohibitively expensive.” Pls’ Mem. at 15-17. Chapter 2lN does not prescribe any particular

numerical value for the “desired level of declining annual aggregate emission limits” to be

‘ Similarly, 0. L. c. 21 A, § 22(b), also cited by Plaintiffs, see PIs’ Mem. at 19, simply provided
for the original establishment of the Massachusetts ROOT program. It did not require the
Department to issue regulations establishing “a desired level of declining annual aggregate
emission limits,” G. L. c. 21N. § 3(d), for ROOT sources. Thus, c. 21A, § 22(b) did not
“mandate” the provisions of the RGGI Amendments that satisfy § 3(d), as Plaintiffs suggest. PIs’
Mem. at 19.

13



established by the Department or prohibit exceptions from stated limits. 0. L. c. 21N, § 3(d).

And despite CCRs, the ROOT amendments effectuate very substantial reductions in ORG

emissions, even from the substantially reduced baseline vis-à-vis the original ROOT program.

The following table tells the story, assuming the maximum CCR increases pursuant to 310 CMR

7.70(5)(c)3, and thereby reflecting the maximum number of CO2 allowances that could be sold

each year1’:

2014 2015 2016 2017 2018 2019 2020

13,969.495 05,949 11,852,825 11.693.902

In any event, under the ROOT Amendments, the covered powcr plants are subject to

“declining annual aggregate emission limits,” 0. L. c. 21N, § 3(d), equal to the number of

allowances (i.e., tons of C02) distributed annually by Massachusetts, except to the extent of any

banked allowances, CCRs, or purchases of allowances from other participating states, all in

accordance with the regulations. Thus, even if § 3(d) required actual emission limits, the ROOT

Amendments would satisfy the Department’s obligation thereunder.

The terms of the ROOl amendments are what matter for purposes of assessing the

Department’s compliance with its regulatory obligation under § 3(d), not the Department’s

regulatory purpose. Still, there can be no question but that the ROOl program is designed not

only as a funding mechanism for other emission-reduction projects, see Pls’ Mem. at 17, but also

as an independent regulatory tool to reduce 0140 emissions. The plaintiff Conservation Law

Foundation expressly so acknowledges on its website, describing ROOT’s February 2013

‘5The numbers in the table are derived by adding the maximum CCRs allocated each year, as
specified at 310 CMR 7.70(5)(c)3, to the annual Massachusetts ROOT budget numbers, adjusted
to account for banked allowances, as reflected at http://}zoo.l/i7ouFY.
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announcement that it would be lowering the regional cap on carbon emissions from power plants

within the region (which led to the MA RGGI Amendments and comparable regulatory actions

in the other participating states) from 165 million tons to 91 million tons as “an important step

toward meeting the climate imperative of an 80% reduction in greenhouse gas emissions by

2050[.]” See http://uoo.al rdZZc9K; see also RGGI Memorandum of Understanding, available at

http:flraai.orcildesian/historv/mou. at 2 (describing RGGI as “aimed at stabilizing and then

reducing CO2 emissions within the Signatory States . . [b’.’j regulat[ing] CO2 emissions from

fossil fuel-fired electriciw generating units “). The state’s Clean Energy and Climate Plan

and OWSA 5-Year Progress Report are not to the contrary)6 And there is no question but that

actual CO2 emissions from Massachusetts RGGI sources have already dramatically declined

since 2007 (from 25,366,733 tons in 2007 to 13,677.273 tons in 2013). See http://aoo.al/QxaE4N

(for emissions data for 2007-2008); liilpj/eogl/YffiA8F (use 9th report format “Summary-

Level Emissions” using filter criteria of “Annually” for the time period and “MA” for the state,

for emissions data for 2009-20 13).

16 Both documents treat RGGI’s regulatory goals as including the direct reduction of power plant
emissions, in addition to the generation of revenues to ftmd energy-efficiency and other clean-
energy projects leading to additional emission reductions, See, e.g., CECP. available at
http://aoo.al/RIN4Ya. at 4243 (describing RGGI as “a regional effort to limit carbon dioxide
emissions from electric generating units,” and noting that the auction proceeds are “invested in
energy efficiency projects across the Commonwealth”); Commonwealth of Massachusetts
Global Warming Solutions Act 5-Year Progress Report, Complaint. Ex. C, at 42-43 (noting that
RGGI “places a limit on CO2 emissions from power plants” in order “to require reductions in
greenhouse gas emissions,” and also funds “investments by the states in energy efficiency and
similar clean energy programs”). (The page citations to the CECP and 5-Year Progress Report
contained in Pls’ Mem. at 17. n. 15-16, appear to be incorrect.) The paragraph from the 5-Year
Progress Report quoted at the top of page 18 of Plaintiffs’ Memorandum simply indicates that to
be conservative and “avoid double-counting” the emission reductions from ROGI. those
reductions are attiibuted to the energy-efficiency and renewable-energy programs funded from
the sale of RGGI allowances, and not simultaneously attributed to the electric sector. Pls’ Mem.
at 1$.
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Locking in and building on the emission reductions during the earlier years of the ROGI

program, the RGGI Amendments more than satisfy both the terms and the spirit of § 3(d). They

not only reflect a “desired level of,” but actually require, “declining annual aggregate emission

limits” of 2.5% from 2014 to 2020; and they effect very substantial reductions in GRG emissions

from Massachusetts power plants over that 7-year period, significantly aiding achievement of the

required 25% reduction in statewide GHG emissions by 2020.

C. The LEV Regulations

Finally, the Department’s revised LFV regulations, 310 CMR 7.40(2)(a). effective

December 2012, incorporate by reference California regulations, 13 CCR 1961.3, which apply

by model year declining aggregate emission limits, expressed as manufacturer-fleet averages, to

certain vehicles. The declining emission limits apply to all passenger cars, light-duty trucks, and

medium-duty passenger vehicles that are produced and delivered by any manufacturer for sale in

Massachusetts, for model years 2017 through 2025. 310 CMR 7.40. Plaintiffs do not appear to

dispute this much, but complain that the regulations impose the required average without limiting

the total size of manufacturers’ fleets and therefore “fail to achieve actual declining aggregate

emissions.” Plaintiffs’ Mem. at 13. Thus, as with their arguments on the RGGI and SF6

regulations, Plaintiffs impermissibly read the word “limits” out of § 3(d), treating the statute as

though it requires declining annual aggregate emissions, or annual aggregate emission

reductions, rather than simply a desired level of declining annual aggregate emission limits.17 In

this connection Plaintiffs also, once again, improperly freight the word “aggregate,” this time

seemingly suggesting that it requires the Department to limit the totality of emissions from all

17 And again, because the defined term “greenhouse gas emissions limit” is not employed in
§ 3(d), the Department was free to adopt an emissions limit expressed as an average, rather than
in CO2 equivalents.
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sources within a regulated category. Section 3(d) instead addresses the “annual aggregate

emission[s],” 0. L. c. 2lN, § 3(d), of any regulated source — i.e., the totality ofa given source’s

annual emissions and does not even require the Department to tackle sources by category, let

alone require that it aggregate all of the “annual aggregate emission[s],” itt. of all sources within

a chosen category for purposes of an emission limit.

Plaintiffs further complain about the LEV regulations’ use of vehicle model years as the

time frame for the declining emission limits, arguing that the emission limits therefore do not

decline annually. Here, Plaintiffs fail to appreciate the import of applicable federal law. V/hen it

enacted the federal Clean Air Act, 42 U.S.C. § 7401 et seq., congress “expressly preempted all

state regulation of new motor vehicle emissions” except that it “allowed California alone among

the states to implement its own vehicle emissions standards, subject to certain conditions,”

including obtaining a waiver of preemption from the EPA. Association ofhitemnational

Automobile Alanufiwlurers, hic. v. Commissioner, Massachusetts Department ofEnvironmental

Protection, 208 F.3d 1. 3 (1st Cir. 2000) (holding that Massachusetts’s then ZEV mandates were

preempted). In 1977, Congress then “added another limited exception to the general [nile of]

preemption... pennit[ting] any state to adopt emissions standards. . . ‘identical to California

standards for which a waiver has been granted[.j” Id. Thus, Massachusetts had no ability,

whether under § 3(d) of the GWSA or otherwise, to apply the declining LEV emissions limit set

by the California regulations on other than the vehicle model-year basis that, as Plaintiffs

seemingly acknowledge, is employed by California.

Moreover, both federal and California law define “model year” to mean “the

manufacturer’s annual production period ... which includes January 1 of such calendar year” or,

if the manufacturer has no annual production period, then “the calendar year.” 40 CFR
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§ 85.2302; 13 CCR § 1961 .3(a)(2)(A); see also 310 CMR 7.400) (adopting this definition of

“model year” for purposes of the LEV regulations). It is true that the manufacturer’s “annual

production period,” when it has one, may exceed 365 days, 40 CFR § 85.2304(a); 13 CCR

§ 1961 .3(a)(2)(A). However, by requiring states to adopt either the federal or California

approach, both of which adopt the federal definition equating “model year” with “the

manufacturer’s annual production period,” federal law establishes the relevant “annual” period

for purposes of the regulation of air pollution from motor vehicles. Accordingly, to the extent

applied to GHG emissions from motor vehicles, § 3(d)’s reference to “annual” emission limits

must be understood to mean a manufacturer’s annual production period, where it has one, as

required by preemptive federal law.

In any event, the GWSA does not define the word “annual.” Given that federal law treats

a manufacturer’s annual production period as the relevant annual period for purposes of limits on

motor vehicle emissions, there is at the least discretion on the part of the Department to adopt

that meaning for the term “annual” in issuing regulations pursuant to § 3(d) applicable to such

emissions. As the Supreme Judicial Court has explained, the law

requires substantial deference to the expertise and statutory interpretation of
the agency charged with primary responsibility for administering a statute.
[citations omitted]

Frequently, administrative agencies are charged. implicitly or explicitly, with
the task of crafling regulations that are more detailed than statutes and tailored
to more situations than the legislation specifies. [citation omitted] . . . Admin
istrative agencies are more suited to the task of clarifying the Legislature’s
plan through specific rules, and more able to provide for consistency and
coherence, than are courts. [citation omitted] [Judicial] deference is especially
appropriate where . . . the statutes in question involve an explicit, broad grant
of rule-making authority [citing, inter al/a, Chevron USA. Inc. v. Natural
Resources Defense CounciL 467 U.S. 837, 844 (1984), for the proposition that
“regulations promulgated under explicit grant of authority ‘are given controlling
weight unless they are arbitrary, capricious, or manifestly contrary to the
statute”].
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Goldberg K Board ofHealth ofGranby, 444 Mass. 627, 633 (2005) [internal quotations

omitted]. Section 3(d) provides just such broad, explicit rule-making authority, employing

multiple undefined terms and necessitating detailed regulations tailoring the Legislature’s plan to

multiple emission scenarios. To the extent the Court perceives ambiguity in the meaning of the

term “annual,” or for that matter in the meaning of any language in § 3(d), it should defer to the

Department’s eminently reasonable interpretation of the statute based on its specialized expertise

in this complex field.

A with the RGGI Amendments, there should be no question but that the LEV

regulations will effectuate substantial GHG emission reductions from the subject sources. The

Department’s background and technical support document for the LEV regulations explains that

they reduce CO2 emissions from the subject model year 2017-2025 vehicles “by approximately

4.5% per year,” with GHG emissions “reduced by 34% or approximately 2.5 Million Metric

Tons (MMT) annually for Massachusetts” by 2025, for “a cumulative reduction of

approximately 157 MMT from [model years] 2017 through 2050 for Massachusetts.”8 The

Department’s LEV regulations, like the others discussed herein, therefore plainly satis’ both the

letter and the spirit of G. L. c. 21N, § 3(d).

CONCLUSION

Massachusetts is a nationally recognized leader in combating climate change. For the

fourth year in a row, it has secured the top ranking among the states from the American Council

for an Energy Efficient Economy. See http://coo.el!AfODgz. And the Center for Climate and

18310 CMR 7.40: THE MASSACHUSETTS LOW EMISSION VEHICLE PROGRAM
Background Document and Technical Support for Public Hearing on The Proposed Amendments
to the LEV III. Greenhouse Gas, and Zero Emission Vehicle Standards, May 2012, at 2,
available at http://goo.gl/cV9Oqb.
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Energy Solutions credits Massachusetts. along with Connecticut and Vermont, as having the

most active climate work in the country. See http:/aoo.aFgiZuTL. The Department is fully

committed to continuing its leadership on climate change and ensuring GHG emission reductions

in the Commonwealth sufficient to meet the 2020 (and ultimately 2050) statewide emission

limits. The regulations discussed herein are a significant component of the Commonwealth’s

plans and programs that will accomplish those results, and they more than satisfy the

Department’s responsibility under § 3(d) of the GWSA.

The Department asks the Court to enter final judgment dismissing Plaintiffs’ mandamus

claim and declaring that the Department has met its obligation under 0. L. c. 21N, § 3(d).

Respectfully submitted,

MASSACHUSETTS DEPARTMENT OF
ENVIRONMENTAL PROTECTION

By its attorney,

MARTHA COAKLEY,
ATT RNEY GENERAL

o Ann S6otwell Kaplan, BB 459800
Assistant Attorney General
One Ashburton Place
Boston, MA 02108-1698
(617) 963-2085; Facsimile (617) 727-5785
JoAnn.Kaplanstate.ma.us

November 26, 2014
CERTIFICATE OF SERVICE

I. JoAnn Shotwell Kaplan, hereby certify that I have on this day sened the within
opposition upon the plaintilTh by mailing copies thereof by first-class mail, postage prepaid, to all
counsel of record.

Signed under thc pains and penalties of prj.un’1 s 26th day o November 2014.

3pn’Ehot 11 Kaplan
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Original Senate Bill

SENATE, No. 2531

Senate, March 4, 2008

The committee on Ways and Means,to whom was referred the Senate bill relative
establishing the Global Warming Solutions Act (Senate. No. 2423), reported,
recommending that the same ought to pass, with an amendment substituting a new draft
with same title (Senate. No. 2531).

Steven C. Panagiotakos,
For the committee.

Version with line numbers

The Commonwealth of Massachusetts

In the Year Two Thousand and Seven.

AN ACT ESTABLISHING THE GLOBAL WARMING SOLUTIONS ACT

SECTION 1. Section 19 of chapter 6A of the General Laws, as appearing in the 2006
Official Edition, is hereby amended by striking out subsection (f) and inserting in place
thereof the following 2 subsections:
(f) The secretary shall collaborate with other state agencies to reduce greenhouse gas
emissions to achieve the greenhouse gas emissions limits established in chapter 21 N.
(g) Nothing in this chapter shall be construed to confer any powers or impose any duties
upon the secretary with respect to the foregoing agencies and authorities except as
expressly provided by law.

SECTION 2. Section 1 of chapter 16 of the General Laws, as so appearing, is hereby
amended by striking out subsection (d) and inserting in place thereof the following 2
subsections:-



(d) The commissioner shall collaborate with other state agencies to reduce greenhouse
gas emissions to the limits established in chapter 21N.
(e) The commissioner may promulgate rules and regulations to effectuate the purposes
of this chapter.

SECTION 3. The first paragraph of section 2 of chapter 21A of the General Laws, as so
appearing, is hereby amended by adding the following clause:
(30) consistent with chapter 21N, oversee state agency efforts to address and diminish
the impacts of global warming by coordinating state agency actions to achieve the
greenhouse gas emissions limits established in chapter 21 N.

SECTION 4. Said chapter 21A is hereby further amended by inserting after section 2
the following section:
Section 2A. Subject to appropriation, the secretary of energy and environmental affairs,
in consultation with the secretary of housing and economic development, shall create
and administer programs and incentives to foster manufacturing, development and
research in the renewable energy and energy efficiency sectors. At a minimum, the
secretary of energy and environmental affairs shall develop, subject to appropriation,
seed grant partnerships for research and venture investment programs, which shall
foster public/private partnerships between the state and the venture community. This
program shall provide grants to qualified university researchers and validation stage
ventures, expand the field of energy-focused entrepreneurs and spark the cooperative
development of commercial clean energy companies through increased venture
investment. The program shall include but not be limited to a focus of providing grants
to university energy research projects and early-stage energy ventures seeking
validation of their science and intellectual property, and the establishment of an Energy
Entrepreneur program.

SECTION 5. Section 8 of said chapter 21A, as appearing in the 2006 Official Edition, is
hereby amended by inserting after the second paragraph the following paragraph:
The department of environmental protection shall assist in the implementation of
chapter 21N.

SECTION 6. Section 16 of said chapter 21A, as so appearing, is hereby amended by
adding the following paragraph:
Any person who fails to comply with or otherwise violates chapter 21 N or any regulation
adopted thereunder shall be liable for a civil administrative penalty not to exceed
S25,000 for each day the violation continues.

SECTION 7. The General Laws are hereby amended by inserting after chapter 21 M the
following chapter:

CHAPTER 21N.
GLOBAL WARMING SOLUTIONS ACT.



Section 1. For the purposes of this chapter, the following terms shall have the following
meanings:
Allowance, an authorization to emit, during a specified year, up to 1 ton of carbon

dioxide equivalent.
Alternative compliance mechanism”, an action undertaken by a greenhouse gas

emissions source that achieves the equivalent reduction of greenhouse gas emissions
over the same time period as a direct emissions reduction, that is approved by the
department, and that is real, permanent, quantifiable, verifiable and enforceable.
Carbon dioxide equivalent”, the amount of carbon dioxide by weight that would produce

the same global warming impact as a given weight of another greenhouse gas, based
on the best available science, including from the Intergovernmental Panel on Climate
Change.
‘Department”, the department of environmental protection.
“Direct emissions”, emissions from sources that are owned or operated, in whole or in
part, by an entity or facility including, but not limited to, emissions from factory stacks,
manufacturing processes and vents, and company-owned or company-leased motor
vehicles.
“Direct emissions reduction”, a greenhouse gas emissions reduction action made by a
greenhouse gas emissions source at that source.
“Emission”, emission of greenhouse gas into the air.
“Emissions reduction measure”, programs, measures, standards and alternative
compliance mechanisms authorized pursuant to this chapter, applicable to sources or
categories of sources, that are designed to reduce emissions of greenhouse gases.
“Entity”, a person as defined in section 16 of chapter 21A that owns or operates, in
whole or in part, a source of greenhouse gas emissions from a generator of electricity or
a commercial or industrial site, which source may include, but not be limited to, a
transportation fleet.
“Executive office”, the executive office of energy and environmental affairs.
“Facility”, a building, structure or installation located on contiguous or adjacent
properties of an entity.
“Greenhouse gas”, any chemical or physical substance that is emitted into the air and
that the department may reasonably anticipate will cause or contribute to climate
change including, but not limited to, carbon dioxide, methahe, nitrous oxide,
hydrofluorocarbons, perfluorocarbons and sulfur hexafluoride.
“Greenhouse gas emissions limit”, an authorization, during a specified year, to emit up
to a level of greenhouse gases specified by the secretary, expressed in tons of carbon
dioxide equivalents.
“Greenhouse gas emissions source”, any source, or category of sources, of greenhouse
gas emissions with emissions that are at a level of significance, as determined by the
executive office, that its participation in the program established under this chapter will
enable the executive office to effectively reduce greenhouse gas emissions and monitor
compliance with the statewide greenhouse gas emissions limit.
“Indirect emissions”, emissions associated with the consumption of purchased
electricity, steam and heating or cooling by an entity or facility.
“Leakage”, the offset of a reduction in emissions of greenhouse gases within the
commonwealth by an increase in emissions of greenhouse gases outside the



commonwealth.
“Market-based compliance mechanism”, (i) a system of market-based declining annual
aggregate emissions limitations for sources or categories of sources that emit
greenhouse gases; or (U) greenhouse gas emissions exchanges, banking, credits and
other transactions, governed by rules and protocols established by the executive office
or the regional greenhouse gas initiative, that result in the same greenhouse gas
emissions reduction, over the same time period, as direct compliance with a
greenhouse gas emissions limit or emissions reduction measure adopted by executive
office pursuant to this chapter.
‘Secretary”, the secretary of energy and environmental affairs.
‘Statewide greenhouse gas emissions”, the total annual emissions of greenhouse gases
in the commonwealth, including all emissions of greenhouse gases from the generation
of electricity delivered to and consumed in the commonwealth, accounting for
transmission and distribution line losses, whether the electricity is generated in the
commonwealth or imported, vehicle emissions and heating and cooling of buildings,
expressed in tons of carbon dioxide equivalents.
“Statewide greenhouse gas emissions limit”,the maximum allowable level of statewide
greenhouse gas emissions in a given year, as determined by the executive office
pursuant to this chapter.
Section 2. (a) The department shall monitor and regulate emissions of greenhouse
gases with the goal of reducing those emissions.
(b) The department shall adopt regulations to require the reporting and verification of
statewide greenhouse gas emissions and to monitor and enforce compliance with this
program. The regulations shall:
(1) establish a regional greenhouse gas registry and reporting system for greenhouse
gas emission sources; provided, however, that in establishing the greenhouse gas
registry and reporting system, the department may collaborate with other states or a
regionalconsortium;
(2) require the owner or operator of any facility that is required to report air emissions
data to the department pursuant to Title V of the federal Clean Air Act and that has
stationary emissions sources that emit greenhouse gases shall report annually to the
regional registry direct stack emissions of greenhouse gases from such sources;
(3) require the owner or operator of any facility that has stationary emissions sources
that emit greenhouse gases in excess of 5,000 tons of greenhouse gases per year in
carbon dioxide equivalents shall report annually to the regional registry direct emissions
of greenhouse gases from such sources. The department shall develop a simplified
estimation form to assist facilities in determining who must report emissions. The
secretary shall consider, on an annual basis, requiring the expansion of reporting to the
regional greenhouse gas registry;
(4) provide for the voluntary reporting of emissions of greenhouse gases to the regional
greenhouse gas registry by entities and facilities that are not required to submit
information pursuant to clauses (2) and (3) of this subsection but which do so on a
voluntary basis; provided, however, that the greenhouse gas emissions reported shall
be of a type and format that the regional greenhouse gas registry can accommodate;
(5) account for greenhouse gas emissions from all electricity consumed in the
commonwealth, including transmission and distribution line losses from electricity



generated within the commonwealth or imported from outside the commonwealth;
provided, however, that this requirement shall apply to all retail sellers of electricity,
including electric utilities, municipal electric departments and municipal light boards as
defined in section 1 of chapter 164A;
(6) ensure rigorous and consistent accounting of emissions and provide reporting tools
and formats to ensure collection of necessary data; and
(7) ensure that greenhouse gas emissions sources maintain comprehensive records of
all reported greenhouse gas emissions.
(c) In furtherance of this section, the department shall:
(1) consult with the secretary on periodic review and updates of emission reporting
requirements, as necessary;
(2) review existing and proposed international, federal and state greenhouse gas
emissions reporting programs and make reasonable efforts to promote consistency
among the programs established pursuant to this chapter and other programs and to
streamline reporting requirements on greenhouse gas emissions sources; and
(3) publish a state greenhouse gas emissions inventory every 3 years that includes
comprehensive estimates of the quantity of greenhouse gas emissions in the state for
the last 3 years in which data is available.
Section 3. Emissions levels and limits associated with the electric sector shall be
established by the executive office and the department based on consumption and
purchases of electricity from the regional electric grid, taking into account the Regional
Greenhouse Gas Initiative and the renewable portfolio standard.
Section 4. (a) The secretary shall adopt a plan for achieving a 2020 statewide
greenhouse gas emissions limit. The secretary shall consult with all state agencies and
regional authorities and agreements with jurisdiction over sources of greenhouse gases
on all elements of the statewide greenhouse gas emissions limit and plan that pertain to
energy related matters including, but not limited to, electrical generation, load based-
standards or requirements, the provision of reliable and affordable electrical service,
and statewide fuel supplies, vehicle emissions and heating and cooling of buildings to
ensure the greenhouse gas emissions reduction activities to be adopted and
implemented by the secretary are complementary, non-duplicative, and can be
implemented in an efficient and cost-effective manner
(b) The secretary shall analyze the feasibility of measures to meet the 2020 statewide
greenhouse gas emissions limit. Such measures shall include, but not be limited to,
direct emissions reduction measures, alternative compliance mechanisms, market-
based compliance mechanisms and potential monetary and nonmonetary incentives for
sources and categories of sources that the secretary finds are necessary or desirable to
facilitate the achievement of reductions of statewide greenhouse gas emissions limits.
(c) The secretary shall consider all relevant information pertaining to greenhouse gas
emissions reduction programs in California, Canada, the European Union and any other
states, localities and nations.
(d) The secretary shall evaluate the total potential costs and total potential economic
and noneconomic benefits of various reduction measures to the economy, the
environment and the public health, using the best available economic models,
emissions estimation techniques and other scientific methods.
(e) The secretary shall take into account the relative contribution of each source or



source category to statewide greenhouse gas emissions and shall recommend a de
mthimisthreshold of greenhouse gas emissions below which emissions reduction
requirements shall not apply.
(f) The secretary shall identify opportunities for emissions reduction measures from all
verifiable and enforceable voluntary actions.
(g) The secretary shall conduct public hearings to provide interested parties with an
opportunity to comment on a proposed implementing plan. The secretary shall conduct
a portion of the workshops in regions that have the most significant exposure to air
pollutants including, but not limited to, communities with minority populations,
communities with low-income populations or both.
(h) The secretary shall update its plan for achieving the maximum technologically
feasible reductions of greenhouse gas emissions at least once every 5 years, including
the plans to implement the 2030, 2040 and 2050 statewide emissions limits.
Section 5. (a) The executive office shall monitor the implementation of regulations
relative to global warming, and shall publish a report and recommendations regarding
such implementation. The report shall include a discussion of the following:
(1) whether regulations or other measures undertaken, including distribution of
emissions allowances, are equitable and minimize costs and maximize the total benefits
to the commonwealth, and encourage early action to reduce greenhouse gas
emissions;
(2) whether activities undertaken to comply with state regulations and efforts
disproportionately impact low-income communities;
(3) whether entities that have voluntarily reduced their greenhouse gas emissions prior
to the implementation of this section receive appropriate credit for early voluntary
reductions;
(4) whether activities undertaken pursuant to the regulations complement, and do not
interfere with, efforts to achieve and maintain federal and state ambient air quality
standards and reduce toxic air contaminant emissions;
(5) consider overall societal benefits, including reductions in other air pollutants,
diversification of energy sources, and other benefits to the economy, environment, and
public health;
(6) whether state actions minimize the administrative burden of implementing and
complying with these regulations;
(7) whether state actions minimize leakage;
(8) consider the significance of the contribution of each source or category of sources to
statewide emissions of greenhouse gases;
(9) whether greenhouse gas emission reductions achieved are real, permanent,
quantifiable, verifiable, and enforceable; and
(10) recommendations for future policy action, including legislation or other action.
(b) The report shall be updated and re-issued every 5 years. The secretary shall file the
report with the clerk of the house of representatives, the clerk of the senate, the house
and senate committee on ways and means, the joint committee on telecommunications,
utilities and energy and the joint committee on the environment, natural resources and
agriculture.
Section 6. In developing its plan for achieving the statewide greenhouse gas emissions
limits, the commonwealth and its agencies shall promulgate regulations that reduce



energy use, increase efficiency and encourage renewable sources of energy in the
sectors of energy generation, buildings and transportation.
Section 7. (a) The secretary, in consultation with fiscal agencies of the commonwealth,
may consider the use of market-based compliance mechanisms to address global
warming concerns.
(b) Prior to the inclusion of any market-based compliance mechanism, to the extent
feasible and in furtherance of achieving the statewide greenhouse gas emissions limit,
the secretary shall:
(1) consider the potential for direct, indirect and cumulative emission impacts from these
mechanisms, including localized impacts in communities that are already adversely
impacted by air pollution;
(2) design any market-based compliance mechanism to prevent any increase in the
emissions of toxic air contaminants or criteria air pollutants, with particular attention paid
to emissions of nitrous oxide, sulfur dioxide and mercury; and
(3) maximize additional environmental and economic benefits, as appropriate.
(c) The secretary may adopt regulations governing how market-based compliance
mechanisms may be used by regulated entities subject to greenhouse gas emissions
limits and mandatory emission reporting requirements to achieve compliance with their
greenhouse gas emissions limits.
(d) The executive office and the department may work with states participating in the
Regional Greenhouse Gas Initiative, and other interested states and Canadian
provinces to develop a plan to expand market-based compliance mechanisms such as
the Regional Greenhouse Gas Initiative to other sources and sectors necessary or
desirable to facilitate the achievement of the greenhouse gas emissions limits.
(e) The executive office shall monitor compliance with and enforce any rule, regulation,
order, emission limitation, emissions reduction measure or market-based compliance
mechanism adopted by the executive office or a department pursuant to this chapter.
The department shall impose a civil administrative penalty consistent with section 16 of
chapter 21A for a violation, by either an incorporated entity or an individual, of a rule,
regulation, order, emissions limitation, emissions reduction measure or other measure
adopted by the executive office pursuant to this chapter.
Section 8. The secretary shall convene an advisory committee, of at least 5 members,
to advise him in overseeing all greenhouse emissions reduction. The advisory
committee shall consist of representatives from communities with the most significant
exposure to air pollution including, but not limited to, communities with minority
populations or low-income populations or both, representatives of organizations with
expertise in environmental protection, representatives of organizations with expertise in
energy efficiency and renewable energy and representatives of organizations doing
business in the commonwealth.
Section 9. The secretary shall appoint an economic and technology advancement
advisory committee to advise the executive office on activities to facilitate investment in
and implementation of technological research and development opportunities including,
but not limited to, identifying new technologies, research, demonstration projects and
funding opportunities, developing state, national and international partnerships and
technology transfer opportunities and identifying and assessing research and advanced
technology investment and incentive opportunities to assist in the reduction of



greenhouse gas emissions. The committee may also advise the executive office on
state, regional, national, and international economic and technological developments
related to greenhouse gas emission reductions.
Section 10. Nothing in this chapter shall affect the authority of the commonwealth
utilities commission.
Nothing in this chapter shall affect the obligation of an electrical utility to provide
customers with safe and reliable electric service.
Section 11. No permit shall be granted for the construction of a new power plant or
expansion of any existing power plant where the power plant would have an emissions
rate of more than 1,100 pounds of carbon dioxide per megawatt-hour. In addition,
technologies for electric generation that qualify for energy portfolio standards shall have
a net emissions rate not to exceed the emissions rate of a new natural gas combined
cycle power plant, inclusive of all emissions related to thermal delivery, combustion,
gasification, fuel processing and sequestration, whether or not such activities occur at
the generating source or at another location.
Section 12. (a) For the purposes of this section, the following terms shall have the
following meanings unless the context clearly requires otherwise:
“Adaptation”, programs, projects and policies designed to strengthen, protect and
restore habitat and improve the ability of plant and animal species and natural
communities to adapt to and survive to climate change.
“Board”, the climate change advisory board established in subsection (c).
“Built environment”,buildings, roads, fixtures, parks and all other structures and
improvements, including all buildings, spaces and products that are created or modified
by people.
“Habitat”, a natural area which, due to its physical or biological features, provides critical
elements for the growth and survival of plants or animals including but not limited to,
natural areas for breeding, feeding, resting and migrating; provided, however that
physical or biological features of habitat include, but are not limited to, structure and
composition of vegetation; faunal community; soils; water chemistry and quality; and
geologic, hydrologic, and microclimatic factors.
(b) (1) The secretary, in consultation with the climate change advisory board established
pursuant to subsection (c), shall promulgate a written climate change adaptation plan,
subject to periodic revision.
(2) The plan shall include a comprehensive assessment of the statewide impacts of
climate change on terrestrial, freshwater, estuarine, coastal and marine habitat and the
built environment.
(3) The plan shall be used to develop and implement a statewide climate change
adaptation program. The program shall ensure that state agencies integrate adaptation
into agency planning, projects, programs and policies. The plan shall consist of the
following components: (i) research and assessment to assess adaptation projects and
programs to enable animals, plants and natural communities and the built environment
to adapt to climate change based on the best available science and data; (U)
prioritization to identify and protect animals, plants, natural communities and elements
of the built environment most adversely affected by climate change based on the best
available science and data; (iN) program and policy development to integrate the plan
into state agency programs and policies; (iv) budget to review existing public funding



sources and develop budget recommendations; and (v) implementation to implement
the plan and assess the effectiveness of the plan once implemented.
(4) The executive office of energy and environmental affairs shall provide opportunities
for public input during the development and implementation of the plan.
(c) The climate change adaptation advisory board to assist the secretary in developing
and implementing the plan shall include the secretary, or his designee, who shall serve
as chair; the commissioner of energy resources, or his designee; the commissioner of
fish and game, or his designee; the commissioner of conservation and recreation, or his
designee; the commissioner of environmental protection, or his designee and the
commissioner of agricultural resources, or his designee; and 7 persons to be appointed
by the governor, 1 of whom shall be a representative of the Massachusetts Municipal
Association; and 1 of whom shall be a representative of a regional planning agency. For
the remaining 5 persons to be appointed by the governor, each of the following
organizations will each nominate 1 candidate and submit the name of the candidate to
the secretary: the Nature Conservancy, Massachusetts Audubon Society, the Trustees
of Reservations, Environmental League of Massachusetts, Appalachian Mountain Club,
Trust for Public Land, the Union of Concerned Scientists and Environment Northeast. Of
the 8 names received by the secretary, the secretary shall select 5 names and submit
those names to the governor so that the governor may appoint them to the advisory
board.

SECTION 8. Chapter 23 of the General Laws is hereby amended by inserting after
section 3A the following section:
Section 3B. Subject to appropriation, the secretary of labor and workforce development,
in consultation with the secretary of energy and environmental affairs, shall establish
and administer programs and incentives to foster manufacturing and development in the
renewable energy and energy efficient sectors. At a minimum, the secretary of labor
and workforce development shall develop, subject to appropriation, energy efficiency
and renewable energy workforce development and training programs to increase the
number of trained skilled workers in the economic sectors of emerging clean energy,
renewable energy, energy efficiency and demand resources. The program shall develop
a plan to address clean energy labor demands. The program shall provide training for
low-income and disadvantaged adults. The program shall be designed to promote
growth of the clean energy economy by identifying and maintaining well-trained skilled
workers and addressing emerging skills gaps in the clean energy industry. The program
shall include, but not be limited to, providing grants to state universities, state colleges,
community colleges, vocational and technical schools and organized labor for
educational and certification programs targeted at both engineering and technical needs
in the cluster and serving end-user needs.

SECTION 9. Chapter 29 of the General Laws, as so appearing, is hereby amended by
inserting after section 2XXX the following section:
Section 2YYY. There shall be established and set up on the books of the
commonwealth a separate fund to be known as the Green Building Revolving Loan
Fund. There shall be credited to the fund all revenues or other financing sources
directed to it by appropriation, any income derived from the investing of amounts



credited to the fund and the monies from the repayment of loans from the fund. Monies
credited to the fund may be expended by the executive office of energy and
environmental affairs, without further appropriation, for loans to provide low-interest
financing for new construction or major renovation projects that exceed the energy
efficiency requirements of the state building code by 30 per cent.

SECTION 10. Section 61 of chapter 30 of the General Laws is hereby amended by
inserting after the first paragraph, as appearing in the 2006 Official Edition, the following
paragraph:
In considering and issuing permits, licenses and other administrative approvals and
decisions, the respective agency, department, board commission or authority shall
consider reasonably foreseeable climate change impacts such as additional
greenhouse gas emissions, and effects such as predicted sea level rise, shall be taken
into consideration.

SECTION 11. Section 142K of chapter 111 of the General Laws, as so appearing, is
hereby amended by striking out subsection (h) and inserting in place thereof the
following 2 subsections:
(h) The department of environmental protection shall adopt a low carbon fuel standard
for transportation fuels. The standard shall apply to all providers of transportation which,
for the purposes of this subsection shall include refiners, blenders, producers and
importers. The standard shall be measured on a full fuels cycle basis and may be met
through market-based methods by which providers exceeding the performance required
by a standard shall receive credits that may be applied to future obligations, or traded to
providers not meeting the standard. The process for establishing the standard shall be
as follows:
(1) The department of environmental protection, in consultation with the department and
the executive office of transportation, shall adopt regulations establishing a low carbon
fuel standard for all motor vehicle fuels sold in the commonwealth. Such regulations
shall establish a declining standard for greenhouse gas emissions measured in C02-
equivalent gram per unit of fuel energy sold, sufficient to achieve a 10 per cent
reduction in the carbon content of all passenger vehicle fuels sold in the commonwealth
by 2020.
(2) The department of environmental protection and the executive office of
transportation shall examine the regulations and implementation of a low carbon fuel
standard in California and other states and consider ways to coordinate and issue public
findings on both such mailers, and shall, if applicable, use the life-cycle analysis
methods employed by the California Air Resources Board to determine the carbon
intensity of fuel.
(3) The department of environmental protection and the executive office of
transportation shall examine the possibility of a regional approach to implementing the
low carbon fuel standard and issue public findings on such mailer.
(i) The responsibilities hereunder shall be in addition to all other responsibilities imposed
by any other general or special law or rule or regulation.

SECTION 12. The department of environmental protection shall adopt regulations



pursuant to section 2 of chapter 21 N of the General Laws not later than January 1,
2009.

SECTION 13. The first reports required to be filed pursuant to clauses (2) and (3) of
subsection (b) of section 2 of chapter 21 N of the General Laws shall be filed not later
than April 15, 2009.

SECTION 14. The department of environmental protection shall provide for the
voluntary reporting of greenhouse gas emissions to the regional greenhouse gas
registry pursuant to clause (4) of subsection (b) of section 2 of chapter 21 N of the
General laws not later than July 1, 2009.

SECTION 15. The department shall account for greenhouse gas emissions from
electricity consumed in the commonwealth pursuant to clause (5) of subsection (b) of
section 2 of chapter 21 N of the General Laws not later than July 1, 2009.

SECTION 16. The first statewide greenhouse gas emissions inventory under clause (3)
of subsection (c) of section 2 of chapter 21 N of the General Laws shall be completed
not later than December 31, 2010.

SECTION 17. (a) Not later than July 1, 2009, the department of environmental
protection shall, after notice and opportunity for all interested parties to comment at a
public hearing, determine what the statewide greenhouse gas emissions level was in
1990 and may reasonably project what that emissions level will be in 2020 if no
measures are imposed to lower emissions other than those formally adopted and
implemented as of January 1, 2009. This projection shall be referred to as the projected
2020 level.
(b) The secretary of energy and environmental affairs, in consultation with the
department, shall adopt statewide greenhouse gas emissions limits according to the
following:
(1) The 2020 statewide greenhouse gas emissions limit shall be 20 per cent below the
1990 level; provided, however, that not later than January 1, 2010, the secretary shall
adopt a plan to achieve that level in accordance with section 4 of chapter 21 N of the
General Laws.
(2) The secretary shall adopt interim 2030 and 2040 statewide greenhouse gas
emissions limits accompanied by plans to achieve those limits in accordance with said
section 4 of said chapter 21 N. The 2030 and 2040 statewide green house gas
emissions limits shall maximize the ability of the state to meet the 2050 statewide
emissions limit.
(3) The 2050 statewide greenhouse gas emissions limit shall be 80 per cent below the
1990 level. The executive office of energy and environmental affairs shall adopt
incremental reduction targets for the years 2010 to 201, inclusive, and 2021 to 2050,
inclusive, that shall maximize the ability of the state to meet the statewide emissions
limits.
(b) In furtherance of achieving the statewide greenhouse gas emissions limit by January
1,2011, the department shall promulgate regulations establishing a desired level of



declining annual aggregate emission limits for sources or categories of sources that
emit greenhouse gas emissions, applicable from January 1, 2012, toDecember 31,
2020. inclusive, that are sufficient to meet the targets established in this section.

SECTION 18. The secretary of energy and environmental affairs shall adopt a plan for
achieving a 2020 statewide greenhouse gas emissions limit pursuant to section 4 of
chapter 21 N of the General Laws not later than January 1, 2010.

SECTION 19. The executive office of energy and environmental affairs shall publish its
first report pursuant to subsection (a) of section 5 of chapter 21 N of the General Laws
not later than January 1, 2014.

SECTION 20. The executive office of energy and environmental affairs shall complete
the climate change adaptation plan pursuant to section 12 of chapter 21 N of the
General Laws not later than 18 months after the effective date of this act.

SECTION 21. The low carbon fuel standard for transportation fuels to be adopted
pursuant to subsection (h) of section 142K of chapter 111 of the General Laws shall be
completed not later than June 30, 2009; provided, however, that regulations
establishing a low carbon fuel standard for all motor vehicle fuels pursuant to said
subsection (h) shall be adopted not later than January 1,2009.

SECTION 22. Nothing in this act shall restrict the executive office from adopting
greenhouse gas emissions limits or emissions reduction measures before January 1,

2010, imposing those limits or measures before January 1, 2012 or providing early
reduction credit where appropriate, nor shall anything in this act prevent the imposition

of more stringent limits on emissions.
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

770: continued

2. QgntsofReofl. The CO2 authorized account representative shall include in the
compliance certification report under 310 CMR 7.70(4)(a)l. the followiog elements, in a
format prescribed by the Department:

a. Identification of the source and each CO, budget unit at the source;
b. At the CO2 authorized account representative’s option, the serial numbers of the CO2
allowances that are to be deducted from the sources compliance account under 310
CMR 7.70(6)(e) for the control period, including the serial numbers of any CO2 offset
allowances that are to be deducted subject to the limitations of3IO CMR 7.70(6)(e)l .c.;
and
c. The compliance certification under 310 CPvIR 7.70(4)(a)3.

3, Compliance Certification. In the compliance certification report under 310 CMR
7.70(4)(a)1., the CO2 authorized account representative shall certify, based on reasonable
inquiry of those persons with primary responsibility for operating the source and the CO2
budget units at the source in compliance with the CO2 Budget Trading Program, whether the
source and each CO2 budget unit at the source for which the compliance certification is
submitted was operated during the calendar years covered by the report in compliance with
the requirements of the CO2 Budget Trading Program, including:

a. Whether the source was operated in compliance with the CO2 requirements of
310 CMR 7.70(1)(e)3.;
b. Whether the monitoring plan applicable to each unit at the source has been
maintained to reflect the actual operation aod monitoring of the unit, and contains all
information necessary to attribute CO2 emissions to the unit, in accordance with
310 CMR 7.70(8);
c. Whether all the CO2 emissions from the units at the source were monitored or
accounted for through the missing data procedures and reported in the quarterly
monitoring reports, including whether conditional data were reported in the quarterly
reports in accordance with 310 CMR 7.70(8). If conditional data were reported, the
owner or operator shall indicate whether the status of all conditional data has been
resolved and all necessafy quarterly report resubmissioas have been made;
d. Whether the facts that form the basis for certification under 310 CMR 7.70(8) ofeach
monitor at each unit at the source, or for using an excepted monitoring method or
alternative monitoring method approved under 310 CMR 7.70(8), if any, have changed;
and,
e. If a change is required to be reported under 310 CMR 7.70(4)(a)3.d., specie the
nature of the change, the reason for the change, when the change occurred, and how the
unit’s compliance status was determined subsequent to the change, including what
method was used to determine emissions when a change mandated the need for monitor
recertification.

(b) Department’s Action on Compliance Certifications.
I. The Department or its agent may review and conduct independent audits concerning any
compliance certification oranyother submission underthe CO2 BudgetTradingProgmm and
make appropriate adjustments to the information in the compliance certifications or other
submissions.
2. The Department or its agent may deduct CO2 allowances from or tmnsferCO2 allowances
to a source’s compliance accouat based on the information in the compliance certifications
or other submissions, as adjusted under 310 CMR 7.70(4)(b)1.

(5) cP? Allowance Allocations.
(a) Massachusetts CO, Budeet Tradine Proeram base budeet.

I. For the 2009 through 2014 allocation years, the Massachusetts CO2 Budget Trading
Program annual base budget is 26,660,204 tons.
2, For the 2015 allocation year, the Massachusetts CO2 Budget Trading Program annual
base budget is 25,993,699 tons.
3. For the 2016 allocation year, the Massachusetts CO2 Budget Trading Program annual
base budget is 25,327,194 tons.
4. For the 2017 allocation year, the Massachusetts CO2 Budget Trading Program annual
base budget is 24,660,689 tons.
5. For the 2018 allocation year and each succeeding allocation year, the Massachusetts CO2
Budget Trading Program annual base budget is 23,994,184 tons.

7/8/11 (Effective 11/18/05) - corrected 310 CMR - 250,102.27


