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ISSUE PRESENTED FOR REVIEW 
 

Whether the Court of Appeals erred in determining that the Colorado Oil 

and Gas Commission misinterpreted section 34-60-102(1)(a)(I), C.R.S. as 

requiring a balance between oil and gas development and public health, safety, and 

welfare. 

STATEMENT OF THE CASE 
 
Almost five years ago, these seven Youth Respondents filed a Petition for 

Rulemaking (“Petition”) with the Colorado Oil and Gas Conservation Commission 

in order to protect their health, safety, and welfare, and the natural resources on 

which they depend for their safety and well-being, from the adverse impacts of 

Colorado’s oil and gas development. R. AR, p. 00850-00903.1 Since their Petition 

was filed, the number of active oil and gas wells in Colorado has increased by over 

3,000, from 51,711 to 54,811, and there have been over 2,700 reported spills 

(between November 2013 and March 2018).2 Since the Court of Appeals’ order, 

there have been at least twelve more explosions and fires at oil and gas well sites, 

                                                
1 The administrative record is cited as “R. AR, p. ___.” The district court file is 
cited as “CF, p. ___”. 
2 Colorado Oil & Gas Conservation Commission, Staff Report for April 30, 2018 
25-26 (2018), 
https://cogcc.state.co.us/documents/library/Staff_Reports/2018/201804_StaffRepor
t.pdf. The Court can take judicial notice of this public record. One Hour Cleaners 
v. Industrial Claim Appeals Office, 914 P.2d 501, 504 (Colo. 1995). 
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in addition to the Firestone tragedy that claimed two lives.3 It is undisputed in this 

case that Colorado’s pervasive oil and gas development, much of which is 

happening in the state’s most densely populated areas, is causing deleterious 

impacts to the public health, safety, and welfare of Coloradans, and degrading 

Colorado’s environment and essential natural resources. R. AR, p. 00070-71, 

00856, 01100-01101, 01127, 01132-33. 

The Colorado Oil and Gas Conservation Commission (“Commission”) is the 

sole state agency responsible for permitting and regulating Colorado’s oil and gas 

development and operations, pursuant to the powers delegated to it under the Oil 

and Gas Conservation Act (“Act”). The Commission, however, relying upon a 

misinterpretation of its enabling legislation has exceeded its delegated authority by 

permitting oil and gas development and operations in a manner inconsistent with 

the protection of public health, safety, and welfare, including the environment and 

wildlife resources. As a result, the health, safety, and welfare of Coloradans are 

being gravely impacted by rampant oil and gas development.  

                                                
3 Bruce Finley, A dozen fires and explosions at Colorado oil and gas facilities in 8 
months since fatal blast in Firestone, Denv. Post, Dec. 19, 2017, 
https://www.denverpost.com/2017/12/06/colorado-oil-gas-explosions-since-
firestone-explosion/.  The Court can take judicial notice of this public record. One 
Hour Cleaners, 914 P.2d at 504. 
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Given the immense responsibility of the Commission over the statewide oil 

and gas development system, and the preemptive power it has assumed over local 

regulations designed to protect public health, safety, and welfare, as well as the 

environment, it is critical that the Commission understand, and comply with, its 

obligations under the Act. City of Longmont v. Colo. Oil & Gas Ass’n., 369 P.3d 

573, 585 (Colo. 2016); City of Fort Collins v. Colo. Oil & Gas Ass’n., 369 P.3d 

586, 593 (Colo. 2016).  

The opening briefs of the Commission and Intervenors American Petroleum 

Institute and Colorado Petroleum Association (collectively “Petitioners”) obfuscate 

the single issue before this Court – whether section 34-60-102(1)(a)(I) of the Oil 

and Gas Conservation Act requires a balance between oil and gas development and 

public health, safety, and welfare. It does not. Petitioners repeatedly deflect the 

central issue for review this Court announced, which focuses on the extent of the 

Commission’s duty to protect public health, safety and welfare, and instead focus 

their briefing largely on the extent to which the Commission believes it has 

authority to protect the environment and wildlife. See, e.g., Commission Br. p. 39-

40, 44; Intervenors Br. p. 12-15. The Commission also attempts to broaden the 

singular legal issue before the Court to include the Public Trust Doctrine and 

whether the Court should defer to the Commission’s cursory policy justifications 
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for denying the Petition for Rulemaking. See, e.g., Commission Br. p. 50-55. In 

this brief, Youth Respondents address the singular statutory interpretation issue 

before this Court.  

Youth Respondents do not seek to change the law – the law is clear. Even 

when the Commission has misinterpreted and misapplied the Act for years, that 

does not change the law or the Assembly’s intent. Kobobel v. State, 249 P.3d 1127, 

1138 (Colo. 2011) (The state’s recent enforcement of groundwater pumping “does 

not change the fact that their right to water usage has always been limited by the 

constitutional prior appropriation doctrine. . . . The cease and desist orders 

represent a change in enforcement, not a change in law.”). Youth Respondents are 

asking the courts to correct the Commission’s erroneous interpretation of its 

statutory authority and obligations under the Act. These seven Youth Respondents, 

Xiuhtezcatl, Itzcuahtli, Sonora, Aerielle, Trinity, Jamirah, and Emma (now ages 14 

to 20), have spent nearly five years, for some over one-third of their lives, trying to 

compel the Commission to protect their health, safety, and welfare from oil and gas 

development. They are relying on this Court to act as a check on the Commission’s 

historic and illegal failure to protect their health, safety, and welfare from 

Colorado’s explosive oil and gas operations.  
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A. Statutory Framework 

 The General Assembly has been progressively reigning in Colorado’s oil 

and gas development for over 100 years, in accordance with the increasing 

production of oil and gas, changes in extraction methods, and the growing, and 

now overwhelming, evidence of the threats to public health, safety, and welfare 

from oil and gas development, and hydraulic fracturing (“fracking”) in particular. 

In 1915, the office of the State Oil Inspector was created by the Assembly. App. A 

at 374-75 (1915 Colo. Sess. Laws 367); Longmont, 369 P.3d at 581. In 1951, the 

General Assembly created the Oil and Gas Conservation Commission as the sole 

state agency responsible for regulating oil and gas development and gave it broad 

authority to “do whatever may reasonably be necessary to carry out the provisions 

of this Act.” App. B at 655 (1951 Colo. Sess. Laws 651).  

 From 1915 through amendments that were passed in 1955, the General 

Assembly made it increasingly clear that the Commission had broad authority to 

regulate oil and gas operations, primarily for the purpose of preventing waste and 

protecting correlative rights. App. C at 649, 654-656 (1955 Colo. Sess. Laws 648). 

In 1985, the Assembly mandated that the Commission “promulgate rules and 

regulations to protect the health, safety, and welfare of the general public in the 

drilling, completion, and operation of oil and gas wells and production facilities.” 
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App. D at 1129 (1985 Colo. Sess. Laws 1129); Board of Cnty Com’rs v. 

Bowen/Edwards, 830 P.2d 1045, 1049 (Colo. 1992). In 1994, the Assembly made 

significant amendments to the Act, adding language to the legislative declaration 

regarding the protection of public health, safety, and welfare, and a substantive 

provision, now section 34-60-106(2)(d), regarding regulation of oil and gas 

operations “to prevent and mitigate significant adverse environmental impacts.” 

App. E at 1978, 1980-81 (1994 Colo. Sess. Laws 1978). Further amendments in 

2007 made minor adjustments to the legislative declaration, added numerous 

provisions specific to how the Commission should approach its duty to protect 

wildlife, and affirmed the Commission’s obligation to promulgate rules that protect 

public health, safety, and welfare, after coordinating with the Colorado Department 

of Public Health and Environment. App. F at 1328-30 (2007 Colo. Sess. Laws 

1328); App. G at 1357-58 (2007 Colo. Sess. Laws 1357).  

The 1985, 1994, and 2007 amendments to the Act made clear the import, 

and obligation, of the Commission to protect public health, safety, and welfare 

from oil and gas development. The Commission, however, acts as if its primary 

purpose is to promote and achieve the maximum production of oil and gas, 

regardless of whether such production is “consistent with protection of public 
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health, safety, and welfare.” §§ 34-60-102(1)(a)(I), 102(1)(b), C.R.S. This 

approach violates the law. 

B. Procedural Background  
 

In order to compel the Commission to fulfill its statutory obligation to 

protect public health, safety, and welfare, Youth Respondents filed their Petition 

with the Commission on November 15, 2013. The Petition contained detailed 

factual evidence of the ongoing harms to public health, safety, and welfare, and the 

environmental resources on which Youth Respondents depend for their health, 

safety, and well-being. R. AR, p. 00856-893, 00901-903. The Petition asked the 

Commission to promulgate a rule or rules to “protect the health and safety of 

Colorado’s residents and the integrity of Colorado’s atmospheric resource and 

climate system, water, soil, wildlife, other biological resources, upon which all 

Colorado citizens rely for their health, safety, sustenance, and security.” R. AR, p. 

00852. Youth Respondents also asked the Commission to enact a temporary 

moratorium on the issuance of permits for oil and gas production and development 

until such production and development can be conducted without further impacting 

public health, safety, and the environment. R. AR, p. 00852.4 The Petition cited 

                                                
4 While Youth Respondents included a “Proposed Rule,” R. AR, 00896-97, with 
their Petition for Rulemaking, as required by Commission Rule 529, they did not 
expect that their proposed rule would be adopted without modification. 2 Colo. 
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numerous provisions of the Act in support of the Commission’s authority and 

obligation to adopt rules protecting public health, safety, and welfare. R. AR, p. 

00898-00899.5 

After receiving public comments, obtaining a legal memorandum (“Memo”) 

from the State Attorney General’s Office, and holding a public hearing, the 

Commission denied the Petition for Rulemaking on May 29, 2014. R. AR, p. 

01145-54; 00001-37. The Memo, which was incorporated into the Commission’s 

Order by reference, was the “primary basis” for the Commission’s denial. R. AR, 

p. 00003. Most importantly for the issue before this Court, the Commission’s 

Order, based on the Memo, found that the proposed rule in the Petition was beyond 

its statutory authority because it “would have required the Commission to readjust 

                                                
Code Regs. § 404-1:529 (2018). Their ultimate objective was to get the 
Commission to engage in a rulemaking process to protect public health, safety, and 
welfare, including the environment, from oil and gas development. As the State 
Attorney General’s Office noted in a legal Memorandum to the Commission, “It is 
important to note that granting a rulemaking petition initiates a rulemaking 
process; it does not guarantee the promulgation of a final substantive rule.” R. AR, 
p. 00010. 
5 While the Petition referred to the Public Trust Doctrine, the legal issue presented 
in this case is not, and never has been, about the Public Trust Doctrine. The Court 
of Appeals correctly noted that Youth Respondents “do not reassert their public 
trust doctrine argument on appeal . . . . We therefore need not address the 
arguments of the Commission and Intervenors that Petitioners’ justifications for 
the proposed rule, under the public trust doctrine, were not valid.” Martinez, ¶ 7, fn 
2.  
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the balance crafted by the General Assembly under the Act.” R. AR, p. 00003-

00004. The Commission’s Order only cited two provisions of the Act, section 34-

60-102(1)(a)(I), the provision at issue here, and section 34-60-106(11)(a)(II), for 

the proposition that it has a non-delegable “statutory duty” to promulgate rules to 

protect public health, safety, and welfare from oil and gas operations – which is 

precisely what Youth Respondents have asked the Commission to do. Id.6 

Youth Respondents appealed the Commission’s Order to the Denver District 

Court on July 3, 2014. Based on the papers, on February 19, 2016, Judge Eric 

Elliff denied Youth Respondents’ appeal of the Petition, finding that the plain 

language of section 34-60-102(1)(a)(I) was unambiguous and “requires a balance 

between the development of oil and gas resources and protecting public health, the 

environment, and wildlife.” CF, p. 572. 

                                                
6 Petitioners’ argument that the Court of Appeals improperly relied on the 
legislative declaration in interpreting the statute is misleading because the 
Commission relied on the same legislative declaration to deny the Petition, finding 
that it was required to balance oil and gas development with protections for public 
health. Commission Br., p. 42-46; Intervenors Br, p. 20-23. Thus, the Court of 
Appeals was interpreting the legislative declaration, the meaning of which was the 
center of the dispute, instead of using it to interpret other parts of the Act. 
Moreover, while Petitioners now point to other provisions of the Act for their 
balancing argument, in the lower courts, they relied exclusively on section 34-60-
102(1)(a)(I). See, e.g., App. K at 12 (State Answer Brief to the Court of Appeals 
(Sept. 29, 2016)) (“Section 102(1)(a)(I) of the Act unambiguously requires the 
Commission to balance public interests codified in the Act.”).  
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Youth Respondents filed a timely appeal of the District Court’s order, asking 

the Court of Appeals “to correct the Commission and district court’s erroneous 

interpretation of the Act, which unlawfully expands the authority of the 

Commission by allowing it to foster oil and gas development, production, and 

utilization in a manner inconsistent with protection of the public health, safety, and 

welfare and the environment . . . .” App. L at 5 (Appellants’ Opening Brief to the 

Court of Appeals (Aug. 18, 2016)). The Court of Appeals held oral argument on 

February 21, 2017 before Judges Fox, Vogt, and Booras. During oral argument, 

Assistant Attorney General Beckstead stated that “the primary basis for the 

Commission’s decision was the statutory argument, and all subsequent findings 

were colored by this finding.” See App. H at 25:6-9 (Transcript of Court of 

Appeals Oral Argument). 

On March 23, 2017, in a 2-1 opinion, with Judge Booras dissenting,7 the 

Court of Appeals held the plain “language of the Act does not create a balancing 

                                                
7 Youth Respondents are informed and feel obligated to note that the Colorado 
Supreme Court suspended Judge Booras on March 30, 2018 from the Court of 
Appeals pending investigation by the Colorado Commission on Judicial Discipline, 
due to allegations that, among other things, she should have recused herself from 
an oil and gas case because her son is a consultant for the fracking industry. Kirk 
Mitchell, Colorado Supreme Court suspends appellate judge following sexual 
harassment complaint, Denv. Post, Mar. 30, 2018, 
https://www.denverpost.com/2018/03/30/colorado-appeals-court-judge-laurie-a-
booras-suspended/.  
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test weighing safety and public health interests against development of oil and gas 

resources, but rather, the Act indicates that fostering balanced, nonwasteful 

development is in the public interest when that development is completed subject 

to the protection of public health, safety, and welfare, including protection of the 

environment and wildlife resources.” 8 Martinez v. Colo. Oil & Gas Conservation 

Comm’n, 2017 COA 37, ¶ 22. The Court of Appeals also found the “administrative 

record does not contain sufficient findings of fact for us to affirm the 

Commission’s decision on alternative grounds . . . .”  Martinez, ¶ 31.9 The Court of 

Appeals reversed the orders of the Commission and District Court, and remanded 

to the District Court to return the Petition to the Commission for further 

proceedings consistent with its opinion. 

Notwithstanding the fact that Governor Hickenlooper ordered the 

Commission not to appeal the Court of Appeals’ decision,10 the Commission and 

                                                
8 Unless otherwise noted, all references to the Martinez order are to the majority 
opinion.  
9 The Commission’s non-legal justifications for denying the Petition and the Court 
of Appeals’ rejection of those bases are not before this Court and accordingly, 
Youth Respondents decline to address the Petitioners’ arguments related to them. 
A proper understanding of its obligations under the Act is a prerequisite for the 
Commission’s lawful evaluation of the Petition for Rulemaking. See App. H at 
25:6-9 (Commission conceding as much).  
10 Bruce Finley, Hickenlooper orders halt to fight over court oil-gas ruling, but AG 
Coffman moves ahead, Denv. Post, May 18, 2017, 
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Intervenors filed Petitions for Writ of Certiorari, which this Court granted on 

January 29, 2018. Martinez, No. 2017SC297 (Jan. 29, 2018) (order granting 

petition for writ of certiorari). 

SUMMARY OF THE ARGUMENTS 
 

The plain language of the Act unambiguously requires the Commission to 

protect “public health, safety, and welfare, including protection of the environment 

and wildlife resources” as a limitation on its authority to permit oil and gas 

development. § 34-60-102(1)(a)(I), C.R.S. The Act also provides the Commission 

with the requisite authority to carry out those obligations and unambiguously sets 

forth three different standards for: 1) the “protection of public health, safety, and 

welfare;” 2) to “prevent and mitigate significant adverse environmental impacts;” 

and (3) to “minimize adverse impacts to wildlife.” §§ 34-60-102(1)(a)(I), 34-60-

106(2)(d); 34-60-128, C.R.S. Consistent with Colorado’s Constitutional safeguards 

for people’s inalienable rights, the Act places the greatest emphasis on the 

protection of public health, safety, and welfare – which must be protected, not 

balanced against oil and gas development. Colo. Const. Art. II, Sec. 3.  

                                                
https://www.denverpost.com/2017/05/18/hickenlooper-orders-halt-oil-gas-ruling-
fight/.  
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The requirement that the Commission protect public health, safety, and 

welfare is consistent with other sections of the Act’s legislative declaration and 

other substantive provisions of the Act. It is also consistent with this Court’s 

decisions in Fort Collins and Longmont.  

As early as 1985, the Assembly explicitly required the Commission to 

promulgate rules to protect public health, safety, and welfare, making clear the 

Commission’s authority to do so, before any reference to the environment or 

wildlife was included in the Act. That mandate was incorporated into the Act’s 

legislative declaration in 1994. Other amendments in 1994 and 2007 make clear 

the Assembly’s uncompromising requirement that the Commission protect public 

health, safety, and welfare, as well as the Assembly’s growing concern about 

impacts to the environment and wildlife resources. 

Though it is unnecessary to resort to the Act’s legislative history because the 

statute is unambiguous, it too supports the plain language of the Act and the 

Assembly’s longstanding emphasis on the protection of public health, safety, and 

welfare as a mandatory condition. 

STANDARD OF REVIEW 
 

Youth Respondents agree with Petitioners that courts review issues of 

statutory interpretation de novo. Johnson v. People, 379 P.3d 323, 326 (Colo. 
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2016). The ultimate goal of statutory interpretation is to effectuate the intent of the 

General Assembly. Id. at 327. To determine legislative intent, courts first look to 

the plain language of the statute, reading the words and phrases in context and 

according to rules of grammar and common usage. Id. Courts must respect the 

General Assembly’s choice of words and not add or subtract words from the 

statute. Turbyne v. People, 151 P.3d 563, 567 (Colo. 2007). Courts interpret 

statutes to effectuate the legislative scheme and, in so doing, read “the scheme as a 

whole, giving consistent, harmonious, and sensible effect to all of its parts.” 

Johnson, 379 P.3d at 327. “In determining the scope and intent of a statute, the best 

guide is often the legislative declaration of policy.” People v. McKinney, 99 P.3d 

1038, 1043 (Colo. 2004), as modified on denial of reh’g (Nov. 8, 2004). For 

unambiguous statutes, courts do not turn to other rules of statutory construction. 

Johnson, 379 P.3d at 327. If a statute is ambiguous, courts may turn to the statute’s 

legislative history or the consequences of a particular construction. State v. Nieto, 

993 P.2d 493, 501 (Colo. 2000).  

Youth Respondents do not agree that the Commission’s interpretation of the 

Act is entitled to deference. Judicial review of agency actions is governed by 

section 24-4-106(7), C.R.S., which states in relevant part, “the court shall 

determine all questions of law and interpret the statutory and constitutional 
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provisions involved.” While courts will defer to an agency’s policy determinations, 

that deference does not extend to “questions of law such as the extent to which 

rules and regulations are supported by statutory authority.” Simpson v. Cotton 

Creek Circles, LLC, 181 P.3d 252, 261 (Colo. 2008) (citation omitted); Nowak v. 

Suthers, 320 P.3d 340 (Colo. 2014) (deference is not warranted when an agency 

“misconstrues the express language of the General Assembly”); Keim v. Douglas 

Cnty. School District, 397 P.3d 377, 382 (Colo. 2017). Accordingly, the 

Commission is not entitled to deference on the sole issue before this Court – a 

question of statutory interpretation.  

ARGUMENTS 
 
I. The Oil and Gas Conservation Act Unambiguously Requires and 

Authorizes the Commission to Protect Public Health, Safety, and 
Welfare. 

 
A. The Plain Language of the Act Mandates that the Commission 

Protect Public Health, Safety, and Welfare.  
 

The plain language of the Oil and Gas Conservation Act unambiguously 

mandates that the Commission carry out its regulatory authority over oil and gas 

development in a manner that protects public health, safety, and welfare. The Act’s 

legislative declaration sets forth the purpose of the Act as well as the 

Commission’s mandate, thereby providing a clear limitation on the Commission’s 

statutory authority to permit oil and gas development in the state. See Gerrity Oil 
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& Gas Corporation v. Magness, 946 P.2d 913, 925 (Colo. 1997) (citing to the 

Act’s legislative declaration for the purposes of the Act); Fort Collins, 369 P.3d at 

593 (citing legislative declaration section 34-60-102(1)(b) for the “state’s goal” in 

oil and gas development); see also, Johnson, 379 P.3d at 329. 

The Assembly declared it to be in the public interest for the Commission to:  

Foster the responsible, balanced development, production, and 
utilization of the natural resources of oil and gas in the state of 
Colorado in a manner consistent with protection of public health, 
safety, and welfare, including protection of the environment and 
wildlife resources[.] 

 
§ 34-60-102(1)(a)(I), C.R.S. (emphasis added). The Court of Appeals correctly 

held this language unambiguously mandates that protecting public health, safety, 

and welfare is “a condition that must be fulfilled.” Martinez, ¶ 21.  

 The word “protection” is important and unambiguous, as it “contemplates 

preventative measures undertaken before measurable pollution” occurs. Town of 

Carbondale v. GSS Properties, LCC, 140 P.3d 53, 59 (Colo. App. 2005), rev’d on 

other grounds, 169 P.3d 675 (Colo. 2007). “Protect” means “to cover or shield 

from that which would injure, destroy, or detrimentally affect; secure or preserve 

[usually] against attack, disintegration, encroachment, or harm.” Webster’s Third 

New International Dictionary of the English Language Unabridged (“Webster’s”) 

1822 (2002). “Protect” has been used in statutes and cases where that which is 
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being protected is of upmost import. See, e.g., § 14-13-204(1), C.R.S. (regarding 

court’s emergency jurisdiction to “protect the child” subjected to abuse); People v. 

Begay, 325 P.3d 1026, 1029 (Colo. 2014) (Miranda “protects a defendant’s Fifth 

Amendment right against self-incrimination.”). According to the plain meaning of 

“protect,” the Assembly intended to “shield” public health, safety, and welfare 

from oil and gas development that would “detrimentally affect” it.  

 Some statutes define what it means to “protect” something, as the Act does 

with regards to the environment and wildlife (as discussed in sections D and E 

below), or qualify the level of protection owed. See, e.g., 22-87-102(1)(b) 

(“Reasonable measures must be adopted and implemented to protect the children 

who use internet services . . . .” (Emphasis added)); § 36-7-105 (“The board shall 

endeavor by every means at its disposal to protect the state’s timber lands from fire 

. . . .” (Emphasis added)). Here, with regard to the protection of public health, 

safety, and welfare, the Act never qualifies the word “protection” and certainly did 

not establish a balancing test. Section 34-60-106(11)(a)(II) tracks the legislative 

declaration at issue here and reiterates that, with respect to public health, safety, 

and welfare, the legislative standard is unambiguously and without qualification 

“to protect.”  
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The Assembly’s mandate that the Commission regulate a dangerous activity 

like oil and gas development in a manner that protects public health, safety, and 

welfare is consistent with the Colorado Constitution and is within the purview of 

the Assembly under its police powers. As this Court has stated, “the very purpose 

of government, as announced in the Preamble of the Constitution of Colorado, is to 

‘insure tranquility’; and ‘to promote the general welfare.’” Johnson v. McDonald, 

49 P.2d 1017, 1030 (Colo. 1935); People v. Hupp, 123 P. 651, 653 (1912) (“Health 

being the sine qua non of all personal enjoyment, it is not only the right but the 

duty of a state or of a municipality possessing the police power to pass such laws 

or ordinances as may be necessary for the preservation of the health of the 

people.”) (citation omitted); see also, United States v. Cruikshank, 92 U.S. 542, 

553 (1875) (“The very highest duty of the States, when they entered into the Union 

under the Constitution, was to protect all persons within their boundaries in the 

enjoyment of these ‘unalienable rights [of life and personal liberty] with which 

they were endowed by their Creator.’” (citing the Declaration of Independence)). 

Furthermore, Article II, Section 3 of Colorado’s Constitution states: “All persons 

have certain natural, essential and inalienable rights, among which may be 

reckoned the right of enjoying and defending their lives and liberties; of acquiring, 

possessing and protecting property; and of seeking and obtaining their safety and 
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happiness.” Accordingly, the Commission’s mandate to protect public health, 

safety, and welfare is both a statutory and constitutional mandate. Agency actions, 

of course, must comply with both the agency’s enabling statute and the Colorado 

Constitution. § 24-4-106(7), C.R.S.; State Dep’t of Labor and Emp’t v. Esser, 30 

P.3d 189, 194 (Colo. 2001) (“If alternative constructions of a statute . . . . may 

apply to the case under review, we choose the one that renders the statute 

constitutional or avoids the constitutional issue.”); Hawes v. Colorado Div. of Ins., 

65 P.3d 1008, 1016 (Colo. 2003) (agencies must act within the scope of their 

delegated authority).11 

B. The Act’s Clear Mandate to Protect Public Health, Safety, and 
Welfare is a Condition that Must be Fulfilled For Oil and Gas 
Development to Occur. 
  

                                                
11 The Act was also promulgated pursuant to the Assembly’s police powers, “an 
inherent attribute of sovereignty with which the state is endowed for the protection 
and general welfare of its citizens.” Town of Dillon v. Yacht Club Condominiums 
Home Owners Ass’n., 325 P.3d 1032, 1038 (Colo. 2014) (citation omitted). The 
state has “broad police powers” to, among other things, “establish laws that 
promote the health, safety, and welfare of citizens.” Id. The Assembly has used its 
police power extensively to regulate businesses and acceptable uses of private 
property. See, e.g., Colorado Auto & Truck Wreckers Ass’n v. Dep't of Revenue, 
618 P.2d 646, 654–55 (Colo. 1980) (regulating automobile salvage industry); Aztec 
Minerals Corp. v. Romer, 940 P.2d 1025, 1031–32 (Colo. App. 1996) (upholding 
actions taken to clean up environmental contamination at mining site); Colorado 
Anti-Discrimination Comm’n v. Case, 380 P.2d 34, 41 (Colo. 1962) (upholding 
antidiscrimination component of Fair Housing Act, finding that “the 
constitutionally protected rights in property, for which respondents contend, are 
subject to regulation by a proper exercise of the police power of the state”). 
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The Court of Appeals correctly held that the language in section 34-60-

102(1)(a)(I) does not set up a balancing test between oil and gas development on 

the one hand and public health on the other hand, but rather the phrase “in a 

manner consistent with” unambiguously requires that protecting public health, 

safety, and welfare is “a condition that must be fulfilled” when the Commission 

exercises its authority under the substantive provisions of the Act. Martinez, ¶ 21. 

As the Court of Appeals explained, the plain language indicates that the adjectives 

“responsible, balanced” relate to and modify the immediately following nouns 

“development, production, and utilization,” but not any subsequent words in the 

section. Martinez, ¶ 20; Double D. Manor, Inc. v. Evergreen Meadow 

Homeowners’ Ass’n, 773 P.2d 1046, 1048 (Colo. 1989) (an adjective modifies the 

following noun). Responsible and balanced “development, production, and 

utilization” of oil and gas is that which does not waste oil and gas and also protects 

correlative rights – something that the Assembly has long been concerned about. 

See, e.g., §§ 34-60-102(1)(a)(II), (III), C.R.S.  

 If oil and gas development, production, and utilization meets the Assembly’s 

first mandate – that is, it is responsible and balanced – then the Commission must 

also ensure that it meets the second mandate – that is, it is fostered “in a manner 

consistent with protection of public health, safety, and welfare.” Put differently, the 
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Assembly has declared that if oil and gas development, production, and utilization 

are either not balanced and responsible, or inconsistent with protecting public 

health, safety, and welfare, then it would not be in the public’s interest to foster 

such development.  

When courts use the phrase “consistent with,” they intend for the subsequent 

language to be mandatory. For example, in Kobobel, when discussing Colorado’s 

prior appropriation doctrine, this Court stated, “[c]onsistent with those rights [of 

senior water rights holders], the State’s cease and desist orders curtailed the well 

owners’ ability to pump water out of priority . . . .” Kobobel v. State, 249 P.3d 

1127, 1137 (Colo. 2011). In other cases, courts use the language “consistent with” 

when remanding to a lower court for “proceedings consistent with” the court’s 

opinion. See, e.g., LePage v. People, 320 P.3d 348, 354 (Colo. 2014). Courts also 

use the phrase “consistent with” when referring to precedent or laws that must be 

complied with. See, e.g., People v. Brown, 322 P.3d 214, 226–27 (Colo. 2014) 

(“Consistent with our jurisprudence . . . I would hold . . . .”); In Interest of Baby A, 

363 P.3d 193, 204 (Colo. 2015) (“this statutory scheme is consistent with the U.S. 

Supreme Court’s due process requirements”). 

The Assembly has used the exact phrase “in a manner consistent with” in 

numerous statutes and understands it implications. See, e.g., § 37-60-115, C.R.S. 
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(“Whether additional usage of the alluvial aquifers could be permitted in a manner 

consistent with protecting senior surface water rights . . . .”); § 24-82-503(3), 

C.R.S. (“[T]he state board of land commissioners, in a manner consistent with 

federal law and the constitution of the state . . . .”). This Court has previously 

interpreted the meaning of the Assembly’s use of “in a manner consistent with.” In 

Droste, this Court interpreted the meaning of the Land Use Enabling Act, § 29-20-

104, C.R.S., pertaining to the “planning for and regulating the use of land so as to 

provide planned and orderly use of land and protection of the environment in a 

manner consistent with constitutional rights.” Droste v. Bd. of Cnty. Com’rs of 

Cnty. of Pitkin, 159 P.3d 601, 605–06 (Colo. 2007) (emphasis added). This Court 

found the planning provisions were subject to the “in a manner consistent with” 

condition. “The statute . . . confers comprehensive local authority to make land use 

decisions, subject to the constitutional rights of the property owner.” Id. at 606 

(emphasis added).  

When interpreting statutes, courts must presume that the Assembly “says in 

a statute what it means and means in a statute what it says there.” Conn. Nat. Bank 

v. Germain, 503 U.S. 249, 253–54 (1992). Therefore, the fact that the Assembly 

used the phrase “in a manner consistent with” is evidence that it intended the 

protection of public health, safety, and welfare to be a mandate that must be 
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fulfilled, not balanced with other considerations. A decision that the Commission 

was not obligated to protect public health, safety, and welfare, notwithstanding the 

clause “in a manner consistent with” in the Act, would be contradictory to the 

longstanding understanding of both Colorado courts and the Assembly of the 

mandatory nature of the phrase, and would have the untenable result of 

undermining both court orders and statutes.  

C. The Court of Appeals’ Interpretation of the Act is Consistent with, 
and Gives Effect to, all Parts of the Act.  

 
When looking at the whole Act, other provisions in the legislative 

declaration and substantive provisions of the Act support a reading of the Act that 

mandates protection of public health, safety, and welfare. Petitioners point to 

section 34-60-102(1)(b), which states in part:  

It is the intent and purpose of this article to permit each oil and gas 
pool in Colorado to produce up to its maximum efficient rate of 
production, subject to the prevention of waste, consistent with the 
protection of public health, safety, and welfare, including protection 
of the environment and wildlife resources, and subject further to the 
enforcement and protection of the coequal and correlative rights of the 
owners and producers of a common source of oil and gas, so that each 
common owner and producer may obtain a just and equitable share of 
production therefrom. 
 

Importantly, the state’s interest in permitting the maximum efficient rate of 

production from oil and gas pools is not unqualified; it has four caveats: 1) the 

production must be efficient; 2) it must prevent waste; 3) it must protect public 
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health, safety, welfare, the environment, and wildlife; and 4) it must protect 

coequal and correlative rights. Just like maximum production that leads to waste or 

does not protect correlative rights would be contrary to the Assembly’s intent, so 

too would maximum production that was inconsistent with protecting public 

health, safety, and welfare.  

 The Commission argues that the Court of Appeals is re-writing this 

provision in interpreting “consistent with” to mean “subject to.” Commission Br., 

p. 40-41. While the Court of Appeals did analogize “in a manner consistent with” 

and “subject to,” such comparison, while helpful, is not necessary to the Court of 

Appeal’s holding that “in a manner consistent with” indicates “a condition that 

must be fulfilled,” because the plain language of the phrase indicates as much. 

Martinez, ¶¶ 21-22 (citing Droste,159 P.3d at 606). The word “manner” means the 

“mode or method in which something is done or happens: a mode of procedure or 

way of acting.” Webster’s 1376. The word “consistent” means “marked by 

agreement and concord . . . . coexisting and showing no noteworthy opposing, 

conflicting, inharmonious, or contradictory qualities or trends: COMPATIBLE – 

[usually] used with with.” Webster’s 484. Accordingly, oil and gas development 

that is done “in a manner consistent with” protecting public health, safety, and 

welfare would be done in a mode or method that was in agreement and concord 
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with, or not contradictory, opposing, conflicting, or inharmonious with protecting 

public health.  

The term “subject to” is used in the context of preventing waste and 

protecting correlative rights because the first event (e.g., developing a new 

fracking well) is contingent upon the second event occurring (not wasting oil and 

gas that is produced or enforcing correlative rights). See Webster’s 2275 (defining 

“subject” to mean “likely to be conditioned, affected, or modified in some 

indicated way : having a contingent relationship to something . . . .”). The latter 

must occur for the former to be authorized by the Commission. With protecting 

public health, the condition of public health is not a secondary event that will 

occur, on which authorizing the oil and gas development is dependent. Rather, 

protection of public health, safety, and welfare is a state of being with which oil 

and gas development must be consistent. Both “subject to” and “consistent with” 

are conditional, but used in slightly different contexts. Ultimately in both contexts, 

the point is that oil and gas development is conditioned on the unambiguous 

mandate of the Assembly.   

Petitioners also assert that the Court of Appeals’ order conflicts with section 

34-60-102(1)(a)(II) of the Act. Commission Br. 40-41; Intervenors Br. p. 24-26. 

That section, however, only reiterates the state’s interest in preventing waste, 
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which was the state’s original interest in regulating oil and gas development as far 

back as 1915. The Act’s definition of waste is entirely consistent with the 

Commission’s mandate to protect public health, safety, and welfare, especially 

since it is very likely that any physical waste of oil and gas would result in harm to 

public health and the environment. § 34-60-103(11)-(13), C.R.S. (defining 

“waste”). There is nothing in the Act, regulations, or case law to indicate that 

restricting or foregoing oil and gas development constitutes waste. Indeed, such a 

novel interpretation of waste would undermine the whole structure of the Act and 

legislative intent by making it impossible for the Commission to ever deny a permit 

for oil and gas development because doing so would contravene the prohibition on 

waste. § 34-60-107, C.R.S.; Campaign Integrity Watchdog v. Alliance for a Safe 

and Independent Woodmen Hills, 409 P.3d 357, 362 (Colo. 2018) (“we avoid 

absurd interpretations”). 

Section 34-60-102(1)(a)(III), which relates to the state’s interest in 

protecting coequal and correlative rights, is also consistent with the Court of 

Appeals’ interpretation of the Act. Nothing in the Court of Appeals’ decision 

prevents owners and producers of oil and gas from producing their “just and 

equitable share” of oil and gas so long as such production is consistent with 

protecting public health, safety, and welfare. Section 34-60-102(1)(a)(III) concerns 
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the relationship between oil and gas owners and producers and how they share a 

common pool or source of oil and gas, assuming that the oil and gas development 

is going to occur. It does not address the manner in which the oil and gas is 

produced and in no way restricts the Commission’s powers to limit oil and gas 

development as necessary to protect public health, safety, and welfare.  

The legislative declaration of the Act, read as a whole and consistent with 

the Colorado Constitution, provides the Commission an uncontroverted mandate to 

regulate oil and gas development and operations in a certain manner. The 

substantive provisions of the Act give the Commission the statutory authority to 

effectuate that mandate. For example, the Act requires the Commission to 

promulgate rules “to protect the health, safety, and welfare of the general public in 

the conduct of oil and gas operations.” § 34-60-106(11)(a)(II), C.R.S.; see also §§ 

34-60-105, 106, C.R.S. Nothing in section 34-60-106(11)(a)(II) indicates such 

rules should balance public health protections with oil and gas development.  

Other substantive provisions of the Act give the Commission broad authority 

to regulate all aspects of oil and gas development in a manner that protects public 

health, safety, and welfare pursuant to the legislative declaration. Chase v. Colo. 

Oil & Gas Conservation Comm., 284 P.3d 161, 166 (Colo. App. 2012); Fort 

Collins, 369 P.3d at 593; Longmont, 369 P.3d at 584. For example, section 34-60-
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105(1) gives the Commission “the power to make and enforce rules, regulations, 

and orders pursuant to this article, and to do whatever may reasonably be necessary 

to carry out the provisions of this article.” Additionally, section 34-60-106 gives 

the Commission expansive authority to regulate all aspects of oil and gas 

development and operations. See, e.g., §§ 34-60-106(1)(f), 106(2)(a), (b), (c), 

106(3)(a), 106(4), 106(9), C.R.S. There is not one provision of the Act that 

conflicts with the Commission’s mandate to protect public health, safety, and 

welfare. To the contrary, the substantive provisions of the Act give the 

Commission expansive authority to effectuate its unqualified mandate to protect 

public health, safety, and welfare. This makes sense because “the lawful delegation 

of power to an administrative agency carries with it the authority to do whatever is 

reasonable to fulfill its duties.” Hawes, 65 P.3d at 1016. It would be illogical for 

the Assembly to require the Commission to protect public health, safety, and 

welfare and not also grant the Commission the authority to carry out its legislative 

mandate.  

D. The Plain Language of the Act Mandates that the Commission 
Prevent and Mitigate Significant Adverse Environmental Impacts. 
 

While the Act imposes an unqualified duty on the Commission to protect 

public health, safety, and welfare, it provides a different standard for 

environmental protection in section 34-60-106(2)(d). People v. Mojica-Simental, 
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73 P.3d 15, 18 (Colo. 2003) (“While we favor a more specific provision over a 

general one when there is a conflict between statutory provisions, in the absence of 

such a conflict, we give effect to both statutes.”). That section states the 

Commission “has the authority to regulate”: 

Oil and gas operations so as to prevent and mitigate significant 
adverse environmental impacts on any air, water, soil, or biological 
resource resulting from oil and gas operations to the extent necessary 
to protect public health, safety, and welfare, including protection of 
the environment and wildlife resources, taking into consideration cost-
effectiveness and technical feasibility. 

 
§ 34-60-106(2)(d), C.R.S. (emphasis added). The plain language, “prevent and 

mitigate significant adverse,” modifies environmental impacts; it does not modify 

“public health, safety, and welfare.” The Commission admits that section 34-60-

106(2)(d) addresses environmental concerns. Commission Br. p. 45 (“the 

Commission is authorized to promulgate rules that address environmental 

concerns,” citing 34-60-106(2)(d) (emphasis added)). For instance, in its Statement 

of Basis for establishing water sampling and monitoring of fracking wastewater, 

the Commission cites section 34-60-106(2)(d) as statutory authority to promulgate 

the rule because groundwater quality impacts the environment, wildlife resources, 

and public health. Statement of Basis, Specific Statutory Authority, and Purpose, 

Statewide Water Sampling and Monitoring 1, 3 (January 7, 2013), available at 

https://bit.ly/2pSUxPb. 
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 Contrary to Judge Booras’ dissent, Martinez, ¶ 43, and Petitioners’ 

arguments, the Court of Appeal’s interpretation of the Act does not render the 

Commission’s consideration of cost-effectiveness and technical feasibility when 

regulating to prevent and mitigate significant adverse environmental impacts “dead 

letter.” Intervenors Br., p. 12. When the Commission is regulating specific oil and 

gas operations, for example, the drilling of a well or the disposal of waste, if there 

are multiple ways to “prevent and mitigate significant adverse environmental 

impacts,” it is entirely appropriate for the Commission to encourage or support the 

most cost-effective and technically feasible manner. See § 34-60-103(6.5), C.R.S. 

(defining “oil and gas operations”). However, “taking into consideration cost-

effectiveness and technical feasibility” of preventing or mitigating environmental 

impacts does not in any way alter the Commission’s statutory obligation to protect 

public health, safety, and welfare. It authorizes cost and feasibility to be 

considered, but it does not require that mitigating significant adverse impacts be 

conducted only if cost-effective.  

Moreover, as the Court of Appeals recognized, “[t]he General Assembly’s 

use of the phrase ‘to the extent necessary to protect public health, safety, and 

welfare,’ when describing the purpose of regulation, evidences a similar intent to 

elevate the importance of public health, safety, and welfare above a mere balancing 
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– the same as what the General Assembly wrote into section 34-60-102.” Martinez, 

¶ 27 & n.6 (citing cases). Thus, the Commission is authorized to consider cost-

effectiveness and technical feasibility in regulating to prevent and mitigate 

significant adverse environmental impacts, provided that public health, safety, and 

welfare are protected. 

E. The Plain Language of the Act Mandates that the Commission 
Minimize Adverse Impacts to Wildlife Resources. 
 

The Assembly also set forth a different standard for the protection of 

wildlife resources. Section 34-60-102(1)(a)(IV) states that it is in the public 

interest to: “Plan and manage oil and gas operations in a manner that balances 

development with wildlife conservation . . . .” This is what a balancing test looks 

like and is the only provision in the Act that gives the Commission discretion to 

balance oil and gas development with protecting another state interest. Other 

statutes support the notion that the Assembly knows how to establish a balancing 

test when it intends to. See, e.g., § 6-1-902(1)(c), C.R.S. (“Individuals’ privacy 

rights and commercial freedom of speech should be balanced in a way that 

accommodates both the privacy of individuals and legitimate telemarketing 

practices.”); § 18-9-122(1), C.R.S. (“[T]he exercise of a person’s right to protest or 

counsel against certain medical procedures must be balanced against another 
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person’s right to obtain medical counseling and treatment in an unobstructed 

manner.”). 

The Assembly cannot be presumed to have intended the conditional phrasing 

“in a manner consistent with” in section 34-60-102(1)(a)(I) to create a balancing 

test where it later used the words “in a manner that balances” regarding a lesser 

degree of protection owed to wildlife resources than to protecting public health, 

safety, and welfare. See Keene Corp. v. United States, 508 U.S. 200, 208 (1993) 

(“Where [the legislature] includes particular language in one section of a statute 

but omits it in another . . . it is generally presumed that [the legislature] acts 

intentionally and purposely in the disparate inclusion or exclusion.”) (quoting 

Russello v. United States, 464 U.S. 16, 23 (1983)). In plain contrast to wildlife 

protection, the Act has no language requiring the Commission to balance oil and 

gas development with the protection of public health, safety, and welfare.  

Furthermore, in section 34-60-128(2), the Assembly specifically carved out 

a lesser standard for protection of wildlife than for public health, safety, and 

welfare, requiring that the Commission “minimize adverse impacts to wildlife 

resources.” See also § 34-60-103(5.5), C.R.S. (defining “minimize adverse 

impacts”). While the definition of “minimize adverse impact” includes reference to 
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cost-effectiveness and technical feasibility, no such consideration is required for 

public health, safety, and welfare anywhere in the Act. 

The Act’s specific provisions regarding wildlife qualify the level of 

protection required, but do not conflict with section 34-60-102(1)(a)(I) or the 

unambiguous and unqualified mandate to protect public health, safety, and welfare. 

Mojica-Simental, 73 P.3d at 18. Given that the Colorado Constitution secures for 

Coloradans their rights to life, liberty, safety, and happiness, but contains no 

explicit protections for wildlife, the greater protections afforded health, safety, and 

welfare of people is also justified. Colo. Const. Art. 2, § 3. 

F. The Court of Appeals’ Interpretation of the Act is Consistent with 
Other Cases Interpreting the Act. 

 
While no court has squarely addressed the statutory interpretation issue 

presented here, there is nothing in the Court of Appeals’ order that conflicts with 

any other case that has addressed the Act. The Longmont and Fort Collins cases 

addressed a narrow legal question, whether local fracking bans and moratoria were 

preempted by the Act. 369 P.3d at 577; 369 P.3d at 589. The cases were about who 

regulates oil and gas development, not whether the Commission correctly 

interpreted its mandate. Any concerns about waste or infringement on correlative 

rights arose from the state’s purported interest in avoiding a patchwork of oil and 

gas regulations, not statewide regulations that protect public health, safety, and 
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welfare. This Court did not address the Commission’s interpretation of its mandate 

under the Act, and whether the Commission must demonstrate that its rules are 

consistent with the protection of public health, safety, and welfare.  

Additionally, nothing in the Court of Appeals’ decision runs counter to the 

state’s interest “in the efficient and fair development of oil and gas resources,” and 

how that interest is effectuated by the Act. Commission Br., at 37. As this Court 

said in Fort Collins, the state’s goal is “permitting each oil and gas pool in 

Colorado to produce up to its maximum efficient rate of production, subject to the 

prevention of waste and consistent with the protection of public health, safety, and 

welfare.” 369 P.3d at 593 (emphasis added). The Longmont and Fort Collins 

decisions did not hold that oil and gas development should be balanced against 

public health, safety, and welfare. The Fort Collins decision also left the door open 

for a moratorium on oil and gas development of a duration shorter than five years. 

Id. at 594 (noting that a five-year moratorium is “different in kind from a brief 

moratorium” and that the Court was expressing “no view as to the propriety of a 

moratorium of materially shorter duration”). This Court was also not considering a 

state-wide moratorium, which would be even more appropriate because it would be 

consistent with the state’s interest in the “uniform regulation of fracking.” Id. at 

593.  
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II. The Legislative History Affirms the Plain Language of the Act and the 
General Assembly’s Longstanding Unqualified Emphasis on Protecting 
Public Health, Safety, and Welfare. 

 
The Act’s legislative history, while not necessary for this Court’s review 

because the Act is unambiguous, makes clear the Assembly’s emphasis on 

protecting public health, safety, and welfare. Johnson, 379 P.3d at 327. Petitioners’ 

legislative history arguments focus on the 2007 amendments to the Act. 

Commission Br., p. 50; Intervenors Br., p. 28-36. The 2007 amendments, however, 

did not amend the pertinent language in section 34-60-102(1)(a)(I) at issue before 

this Court, and shed no light on the meaning of that provision.  

Most importantly for the issue before this Court, in 1985, the Act was 

amended to require the Commission, for the first time, to protect public health, 

safety, and welfare – indeed, that was the only purpose of the 1985 amendments.12 

See App. D at 1129 (“The Commission shall promulgate rules and regulations to 

protect the health, safety, and welfare of the general public . . . .” (Emphasis 

added)). 

The 1985 amendments were a product of a growing recognition that oil and 

gas development was dangerous and adversely impacting public health, safety, and 

                                                
12 The Commission completely ignores the 1985 amendments in its brief. 
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welfare. As Representative Artist, one of the amendments’ sponsors, stated before 

the House Chambers:  

Some of the problems we’ve had with oil and gas safety were brought 
to full in LaSalle, Colorado when we had an explosion there . . . . 
[This bill] gives [the Commission] the power to promulgate rules and 
regulations to protect as it says, the health, safety and welfare. And 
that’s really the key is the safety portion of it. 
 

App. I at 2: 23-25 (Transcript of Hearing on SB 62 Before the House of 

Representatives (April 3, 1985)); People v. Zapotocky, 869 P.2d 1234, 1239 (Colo. 

1994) (testimony of a bill sponsor “should be accorded substantial weight”). The 

purpose of the amendments was to give the Commission broad authority to protect 

public health, safety, and welfare. At the same hearing before the House 

Chambers, Representative Skaggs asked Representative Artist:  

[I]t would seem, and I just wanted to confirm the fact that you intend 
the Commission to have generally very broad authority to deal with 
these health and safety issues and that rules that are fairly extensive in 
order to accomplish that purpose are within the intent of your Bill. 
 

App. I at 3:24-25 – 4:1-5 (emphasis added). Representative Artist responded 

unequivocally: “Yes. It certainly is my intent that we have those broad powers.” 

App. I at 4:7-8. 

In 1994, the Act was amended again, strengthening protections for public 

health, safety, and welfare by revising the legislative declaration to read: 
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It is declared to be in the public interest to foster, encourage, and 
promote development, production, and utilization of the natural 
resources of oil and gas in the state of Colorado IN A MANNER 
CONSISTENT WITH PROTECTION OF PUBLIC HEALTH, 
SAFETY, AND WELFARE . . . . 

 
App. E at 1978. Comments by the bills’ co-sponsors affirm that the 1994 

amendments to the legislative declaration were intended to focus the 

Commission’s mandate towards protecting public health. For example, Co-

sponsor Representative Jerke explained before the House Agriculture 

Committee that the bill: 

changes [the Commission’s] very legislative declaration and 
gives the Oil & Gas Commission greater ability to work from 
the public safety, health, environment, and welfare perspective. 
 
. . .  
 
[T]his is a well-thought-out bill that does an enlargement of the 
kind of powers, regulatory powers that are needed to ensure 
really, the public health, safety, and welfare of – of citizens of 
Colorado. 
 

App. J at 4:22-25; 16:2-6 (Transcript of Hearing on SB 94-177 before the House 

Agriculture Committee (March 24, 1994) (emphasis added)). The Assembly also, 

for the first time, gave the Commission the authority to regulate oil and gas 

operations that lead to significant adverse environmental impacts. App. E at 1980-

1981.  
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The 2007 amendments, on which Petitioners focus, added specific 

sections related to wildlife for the first time. For example, section 34-60-

102(1)(a)(IV) established a balancing test between wildlife and oil and gas 

operations. The Assembly also modified section 34-60-102(1)(a)(I) to read:  

It is declared to be in the public interest to foster encourage, and 
promote the RESPONSIBLE, BALANCED development, 
production, and utilization of the natural resources of oil and 
gas in the state of Colorado in a manner consistent with 
protection of public health, safety, and welfare, INCLUDING 
PROTECTION OF THE ENVIRONMENT AND WILDLIFE 
RESOURCES . . . . 
 

App. G at 1357. Section 34-60-128, known as the “Colorado Habitat 

Stewardship Act of 2007,” was also added to the Act, requiring that the 

Commission “minimize adverse impacts to wildlife resources.” App. F at 

1329-1330. The Assembly also mandated that the Commission consult with 

the Colorado Department of Public Health and Environment and promulgate 

rules to protect public health, safety, and welfare by 2008. App. G at 1359.  

Petitioners rely on statements by a single representative, who used the 

word “balanced” several times, to make their legislative history argument. 

Commission Br. p. 48-49; Intervenors Br. 34-36. It makes sense that the 

word “balanced” was being used during hearings on the 2007 amendments 

because those amendments added the word “balance” to section 34-60-
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102(1)(a)(I) of the legislative declaration and created the balancing test for 

wildlife in section 34-60-102(1)(a)(IV) of the legislative declaration. Those 

provisions, and the balancing they require, have nothing to do with the 

Assembly’s mandate that the Commission protect public health, safety, and 

welfare.   

In sum, the Assembly has been progressively reigning in Colorado’s oil and 

gas operations for over 100 years, in accordance with changes in the industry and 

science. Over thirty years ago, the Assembly began requiring the Commission to 

promulgate rules to protect public health, safety, and welfare, when oil and gas 

development was expanding into populated areas and the public health and safety 

impacts were becoming clear. The fact that the General Assembly required the 

Commission to protect public health, safety, and welfare, as opposed to giving the 

Commission authority to prevent and mitigate significant adverse environmental 

impacts, is evidence of the import it has placed on public health protections. 

Moreover, the Assembly began requiring public health, safety, and welfare be 

protected in 1985, before the environment (1994), and wildlife resources (2007).   

III. This Court Can Remand the Matter to the Commission to Determine 
the Best Way to Meet its Statutory Obligations. 

 
The Commission would like to continue “balancing” oil and gas 

development with public health, safety, and welfare without any checks and 
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balances by the judiciary. While the Commission provides no details as to what its 

balancing test looks like, or how far the scale can tip in harming public health, 

safety, and welfare, its record makes clear that “balancing” means permitting 

unfettered oil and gas development, including near homes and schools, and 

notwithstanding dangerous climate change. Reply Br. for Citizen Intervenors at 2, 

City of Longmont, 369 P.3d 573 (citing to the record and stating that the 

Commission has never denied a permit due to public health concerns). This 

unfettered oil and gas development is not consistent with the protection of public 

health, safety, and welfare. R. AR, p. 00070-71, 00856, 01100-01101, 01127, 

01132-33. 

This Court need not determine what specific rules are required or what 

constraints on oil and gas development and operations are required for the 

Commission to fulfill its statutory mandate. That responsibility should fall on the 

Commission in the first instance (in coordination with the Colorado Department of 

Public Health and Environment), based on a careful consideration of all of the 

evidence detailing the impacts of oil and gas development on public health, safety, 

and welfare, and a proper understanding of its statutory authority and obligations. 

That was the very purpose of Youth Respondent’s 2013 Petition to the 

Commission. Given the unimpeachable evidence that fracking is harming public 
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health, a moratorium on new oil and gas permits while such a review takes place 

would be appropriate and within the Commission’s authority. The Commission has 

even admitted that if there was sufficient evidence, as Youth Respondents contend 

there is, it could enact a moratorium. During oral argument at the Court of 

Appeals, Judge Vogt asked Colorado Assistant Attorney General Beckstead for the 

Commission: “Is it your position that even if there was unimpeachable evidence 

that fracking harmed the environment, the Commission would still not have 

authority to promulgate a moratorium on fracking?” App. H at 17:1-5. Ms. 

Beckstead responded, “No. Your Honor, the Commission could impose a 

moratorium on fracking if it found that it was inconsistent with protection of public 

health and environment.” Id. at 17:6-9.  

CONCLUSION 
 

 The Colorado Oil and Gas Conservation Commission is acting outside of the 

scope of authority delegated to it by the General Assembly and abdicating its 

statutory and constitutional obligation to protect the health, safety, and welfare of 

Coloradans, including these seven Youth Respondents. The Commission has both 

the unequivocal duty and authority to protect public health, safety, and welfare. 

The Commission would like unrestrained discretion to continue the status quo of 
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permitting ubiquitous oil and gas development, notwithstanding the uncontroverted 

evidence of severe impacts to Coloradans public health, safety, and welfare.  

Youth Respondents are seeking to effectuate the state’s interest in uniform 

regulations that protect public health, safety, and welfare. Consistent with the Act, 

the Colorado Constitution, and the fundamental purpose of government, the 

Commission, as a state agency, is obligated to protect the health, safety, and 

welfare of Coloradans – not the financial interests of oil and gas companies. 

Accordingly, Youth Respondents respectfully request that this Court affirm the 

Court of Appeals’ decision and find the Commission has both the obligation and 

the statutory authority to foster oil and gas development only in a manner 

predicated on protecting public health, safety, and welfare.  

 
 
 Respectfully submitted this 25th day of May, 2018. 
 

/s/  James Daniel Leftwich  
       

James Daniel Leftwich (# 38510) 
       MindDrive Legal Services, LLC 
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       Phone No: (720) 470-7831 
       Email: dan@minddrivelegal.com 
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       Wild Earth Advocates 
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