
NORTH CAROLINA IN THE COURT OF JUSTICE 

WAKE COUNTY SUPERIOR COURT DIVISION 

 FILE NO. ______________________ 

 

HALLIE TURNER, a minor, by and  ) 

through her Legal Guardian, ) 

KELLY TURNER, ) 

 ) 

EMILY LIU, a minor, by and ) 

through her Legal Guardian, ) 

Xiaoyu Liu ) PETITION FOR JUDICIAL REVIEW 

 ) 

ARYA PONTULA, 

 ) 

 PETITIONERS, ) 

   ) 

 vs.  ) 

   ) 

NORTH CAROLINA ) 

ENVIRONMENTAL MANAGEMENT ) 

COMMISSION  ) 

   ) 

  RESPONDENT ) 

 

 

I) SYNOPSIS 

 Minors Hallie Turner, Emily Liu & Arya Pontula (the “Youth Petitioners”), by and 

through their Legal Guardians, Kelly Turner, Xiaoyu Liu & Aditi Majumdar filed a Petition for 

Rulemaking for budgeting reduction of in-state carbon dioxide (“CO2”) emissions to zero by 

2050 (the “Rulemaking Petition”) for sources regulated by the North Carolina Environmental 

Management Commission (the “EMC”) – the Respondent in this action. The Youth Petitioners 

had sought a rule to track and budget CO2 emissions from sources subject to regulatory authority 

by the Respondent; disclose the information to the public about changes in CO2 emissions over 

time; and make the Respondent propose future rules to limit those emissions if they do not meet 

the targets proposed due to changes in the energy sector already underway. The rule proposed 



that Respondent must studying and planning how to reduce the threats posed by carbon dioxide 

pollution over the next three decades. The North Carolina General Statutes clearly give the 

Respondent the power and duty to “prepare and develop, after proper study, a comprehensive 

plan or plans for the prevention, abatement and control of air pollution in the State.” Youth 

Petitioners now seek Judicial Review pursuant to the N.C. Administrative Procedures Act (the 

“NCAPA”), and ask this Court to order that Respondent fulfill its legal duties to the Youth 

Petitioners and future generations of North Carolinians.  

 While the Rulemaking Petition complied with all requirements of rulemaking process 

prescribed under the law, the Respondent nevertheless denied the petition. Respondent’s denial 

was violated the NCAPA as it was made upon its various members’ informal legal 

interpretations of certain provisions of the NCAPA, rather than the statutes which empower the 

Respondent to study and develop plans for control of air pollution by CO2.  

 Under the NCAPA, the Respondent is prohibited from taking actions which prejudice the 

procedural rights of persons under the NCAPA pursuant to uncodified statements of policy 

preferences, since every such statement must be codified as a rule if it is to be used to deny that 

person their rights. See N.C. Gen. Stat. §§ 150B-2(8a), -18. Respondent rejected the Rulemaking 

Petition’s rule due to expressed fears that the comprehensive required would in turn lead to 

implementing rules, which implementing rules might in turn be challenged under N.C. Gen. Stat.  

§ 150B-19.3. The determination regarding future implementing rules was not ripe for 

consideration by Respondent. Neither was any decision regarding the applicability of N.C. Gen. 

Stat.  § 150B-19.3 committed to Respondent by the statute governing its power to evaluate the 

Rulemaking Petition. Respondent’s use of its interpretation of N.C. Gen. Stat. § 150B-19.3 as a 

basis to deny the Rulemaking Petition was thus erroneous as a matter of law. 



 Respondent’s denial is also the latest in a string of decisions to delay necessary planning 

processes to reduce carbon dioxide emissions as required by its public trust obligations under the 

Constitution of the State of North Carolina (the “Constitution”) as reflected in the North Carolina 

General Statutes. Rather than granting the Petition to begin the lengthy rulemaking process, the 

Respondent violated the NCAPA by denying the Petition outright. Under the NCAPA, 

Respondent should have granted the Rulemaking Petition even though its members did not 

support the draft rule language proposed, injected additional factual allegations into the record 

during deliberations, expressed qualms about specific wording and expressed differeing concerns 

about the authority of the Respondent to enact future “implementing rules” not yet developed. 

The Youth Petitioners, being persons aggrieved by the Respondents’ decision, request this Court 

to order to Respondent to begin rulemaking proceedings by granting the Rulemaking Petition.  

II) THE PARTIES 

1. Hallie Turner is a minor, a resident of Raleigh, North Carolina, and an advocate 

of government action to reduce greenhouse gas emissions. As a youth climate change activist, 

Hallie has been engaged in various climate awareness and action initiatives since the fourth 

grade including the First Rulemaking Petition.  

2. Emily Liu is a minor and a resident of Chapel Hill, North Carolina. Emily is 

passionate about climate science and has participated in the University of North Carolina’s 

Climate Leadership and Energy Awareness program and the Alliance for Climate Education’s 

Action Fellowship program. Emily has spoken at town council meetings and various climate 

change symposia and voiced her concerns about the air quality impacts of climate change by 

publishing articles in local newspapers. 



3. Arya Pontula was a minor at the time of filing the Petition. She has since turned 

18 years of age and remains a resident of Raleigh, North Carolina. Arya is a climate activist who 

has spoken at the Raleigh hearing for the Clean Power Plan and has attended many local hearings 

to advocate the city of Raleigh commit to addressing climate change. Arya helped her high 

school initiate a transition towards 100% renewable energy. 

4. The Youth Petitioners are part of and represent the future generation of North 

Carolinians. They were too young to vote or stand for elective office to North Carolina’s 

government offices when they filed the Rulemaking Petition, yet they will likely be impacted by 

climate change for more years than those currently holding office in North Carolina.  

5. Respondent is a fifteen (15) member panel appointed by the Governor, the Senate 

Pro Tempore and the Speaker of the House, and is tasked with adopting rules for the protection, 

preservation and enhancement of the state’s air and water resources.  

6. Specifically, the General Assembly has charged the Respondent to set air quality 

standards which: 1) protect human health; 2) prevent injury to plant and animal life; 3) prevent 

damage to public and private property; 4) ensure the continued enjoyment of the natural 

attractions of the State; 5) encourage the expansion of employment opportunities; 6) provide a 

permanent foundation for healthy industrial development; and 7) secure for the people of North 

Carolina, now and in the future, the beneficial uses of these great natural resources. See N.C. 

Gen. Stat. § 143-211, -215.3. 

III) JURISDICTION AND VENUE 

7. On November 14, 2017, the Youth Petitioners served the Respondent with the 

Rulemaking Petition. A copy of the rulemaking petition is attached as Exhibit A. 



8. Respondent’s Chair deemed the Rulemaking Petition was complete and referred it 

to the Respondent’s Air Quality Committee. 

9. Respondent’s Air Quality Committee recommended that the Respondent deny the 

Rulemaking Petition after a hearing held on February 7, 2018. A copy of the recording of those 

proceedings is attached as Exhibit B. A transcript of the recording of excerpts is attached as 

Exhibit C. 

10. Respondent discussed the recommendation of the Air Quality Committee at its 

meeting on March 8, 2018. A copy of the recording of those proceedings is attached as Exhibit 

D. A transcript of the recording of excerpts is attached as Exhibit E. 

11. Respondent issued a written order dated May 8, 2018 stating reasons for its denial 

of the Rulemaking Petition (“Order”) as the document constituting final agency action in this 

case. A copy of this Order is attached to this Petition. 

12. Youth Petitioners were served with the written decision by mail on May 14, 2018. 

13. The Youth Petitioners are aggrieved by the denial of their Rulemaking Petition 

which constitutes a final agency action subject to review by this Court under the NCAPA. N.C. 

Gen. Stat. § 150B-20(d), -43.  

14. A petition for judicial review under the NCAPA may be filed in the superior court 

of the county where the person aggrieved by the administrative decision resides. N.C. Gen. Stat. 

§ 150B-45(a)(2).  

15. The Youth Petitioners, Hallie Turner, Emily Liu and Arya Pontula, and their 

mothers who are acting as their Legal Guardians, are citizens and residents of Wake County, 

North Carolina.  

16. Venue is proper in Wake County. 



IV) ALLEGATIONS REGARDING RULEMAKING PETITION  

 

A) Text of Proposed Rule 

 

17. The Rulemaking Petition contained proposed text for the commencement of the 

rulemaking process. 

18. The Rulemaking Petition’s proposed rule defined “[i]n-boundary carbon dioxide 

emissions” to mean “all carbon dioxide emissions produced by sources located within the State 

or by sources located outside the State directly supplying power or heat to a business located 

inside the State.” See Exhibit A at pdf page 9. 

19. The Rulemaking Petition’s rule proposed to require that Respondent adopt a plan 

to reduce in-boundary carbon dioxide emissions produced by sources located within the state, 

with increasingly stringent limits over a 32-year time window ending in 2050. See Exhibit A at 

pdf page 10. 

20. The Respondent’s existing rules define “[s]ource” as meaning: “any stationary 

article, machine, process equipment, or other contrivance, singly or in combination, or any tank-

truck, trailer, or railroad tank car, from which air pollutants emanate or are emitted, either 

directly or indirectly.” See 15A NCAC 2D .0101(37).  

21. Because the Rulemaking Petition’s rule proposed to be codified in Title 15A and 

Chapter 2 of the North Carolina Administrative Code, the Respondent’s existing definition of the 

term “source” applies to the proposed rule.  

22. The Rulemaking Petition’s rule proposed to require that Respondent publish 

annual reports identifying progress made towards meeting the carbon dioxide reduction targets 

on the Respondent’s website for public review. See Exhibit A at pdf page 10. 



23. The Rulemaking Petition’s rule proposed to require that Respondent develop a 

statewide carbon dioxide budget to assess the “effectiveness of past and present rules and 

policies adopted by the State, and identify rules or policies that should be adopted in the future.” 

See Exhibit A at pdf page 10. 

24. The Rulemaking Petition’s rule proposed that Respondent report on the carbon 

dioxide emissions inventory, carbon dioxide budget, and identification of rules and policies 

which should be adopted in future to the Environmental Review Commission of the N.C. 

General Assembly. See Exhibit A at pdf page 10. 

25.   The Rulemaking Petition’s rule proposed adding the following enforcement 

clause: “The Division shall enforce the carbon dioxide plan’s requirements starting on July 1, 

2018, and shall enforce any subsequent in-boundary carbon dioxide emissions rules adopted by 

the Commission.” See Exhibit A at pdf page 11. 

26. The Rulemaking Petition’s rule proposed adding the following interpretative 

clause: “To the extent that any rule in this section conflicts with any other rule in effect, the more 

stringent rule, favoring full disclosure of emissions and protection of the atmosphere, governs.” 

See Exhibit A at pdf page 11.  

B) Statutory Authority for Rulemaking Petition’s Proposed Rule 

27. The Rulemaking Petition’s rule cited to sections of the North Carolina General 

Statutes and the North Carolina Constitution as authority to support the proposed exercise of 

Respondent’s rulemaking power. See Exhibit A at pdf pages 11–13. 

28. The three statutory sections cited each are directly addressed to the powers and 

duties of Respondent. 



29. N.C. Gen. Stat. § 143-211 sets forth the statutory purposes of the General 

Assembly in remedying the problems caused by unregulated pollution in North Carolina.  

30. N.C. Gen. Stat. § 143-211 provides that it is the intent of the General Assembly to 

“achieve and maintain for the citizens of the State a total environment of superior quality.” N.C. 

Gen. Stat. § 143-211(a).  

31. N.C. Gen. Stat. § 143-211 states that “the water and air resources of the State 

belong to the people.” N.C. Gen. Stat. § 143-211(a). 

32. N.C. Gen. Stat. § 143-211 acknowledges the State’s “ultimate responsibility for 

the preservation and development of these resources in the best interest of all its citizens and 

declares the prudent utilization of these resources to be essential to the general welfare.” N.C. 

Gen. Stat. § 143-211(a). 

33. N.C. Gen. Stat. § 143-211 creates an agency to administer programs of water and 

air pollution control. N.C. Gen. Stat. § 143-211(c).  

34. N.C. Gen. Stat. § 143B-282 directs and empowers Respondent “with the power 

and duty to promulgate rules to be followed in the protection, preservation, and enhancement of 

the water and air resources of the State.” N.C. Gen. Stat. § 143B-282(a).  

35. N.C. Gen. Stat. § 143B-282 directs and empowers Respondent with a mandatory 

duty to adopt rules to establish, inter alia, “air quality standards, emission control standards and 

classifications for air contaminant sources pursuant to G.S. 143-215.107.” N.C. Gen. Stat. § 

143B-282(a)(2)(a).  

36. N.C. Gen. Stat. § 143-215.107 directs and empowers Respondent with respect to 

air pollution standard setting processes as follows, in pertinent part to the rule proposed in the 

Rulemaking Petition:  



(a) Duty to Adopt Plans, Standards, etc. – The Commission is hereby directed 

and empowered, as rapidly as possible within the limits of funds and 

facilities available to it, and subject to the procedural requirements of this 

Article and Article 21: 

(1) To prepare and develop, after proper study, a comprehensive plan or 

plans for the prevention, abatement and control of air pollution in 

the State or in any designated area of the State. 

(2) To determine by means of field sampling and other studies, 

including the examination of available data collected by any local, 

State or federal agency or any person, the degree of air 

contamination and air pollution in the State and the several areas of 

the State. 

(3) To develop and adopt, after proper study, air quality standards 

applicable to the State as a whole or to any designated area of the 

State as the Commission deems proper in order to promote the 

policies and purposes of this Article and Article 21 most effectively. 

(4) To collect information or to require reporting from classes of 

sources which, in the judgment of the Environmental Management 

Commission, may cause or contribute to air pollution. Any person 

operating or responsible for the operation of air contaminant sources 

of any class for which the Commission requires reporting shall make 

reports containing such information as may be required by the 

Commission concerning location, size, and height of contaminant 

outlets, processes employed, fuels used, and the nature and time 

periods or duration of emissions, and such other information as is 

relevant to air pollution and available or reasonably capable of being 

assembled. 

 

N.C. Gen. Stat. § 143-215.107 (a)(1)-(4) 

 

37. The Rulemaking Petition’s rule proposed to require Respondent to study sources 

of carbon dioxide emissions and to prepare a comprehensive inventory, budget and plan to 

reduce them. These tasks are clearly within the powers and duties of the Respondent agency 

under the provisions of N.C. Gen. Stat. § 143-215.107, N.C. Gen. Stat. § 143-211 and N.C. Gen. 

Stat. § 143B-282.  

38. Respondent has primary responsibility for adopting rules for the protection and 

preservation of the State of North Carolina’s air quality and is specifically empowered and 

obligated to promulgate the proposed rules under N.C. Gen. Stat. § 143-211.107.  



39. The duty specifically conferred upon the Respondent relevant to the Rulemaking 

Petition was the duty to adopt comprehensive plans for abatement, prevention and control of air 

pollution and also emission control standards “as rapidly as possible within the limits of funds 

and facilities available to it.” N.C. Gen. Stat. § 143-211.107(a). 

40. On December 15, 2009, the United States Environmental Protection Agency 

published a finding that six greenhouse gases taken in combination endanger both the public 

health and the public welfare of current and future generations. “Endangerment and Cause or 

Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act.” 74 FR 

66496 (December 15, 2009). 

41. The Rulemaking Petition’s rule proposed Respondent study and develop a plan 

for the prevention, abatement and control of carbon dioxide air pollution in the State. 

42. The Rulemaking Petition’s rule anticipated that future rulemaking proceedings 

requiring sources to reduce carbon dioxide emissions would be developed by the Respondent. 

The rule stated that the Division “shall enforce any subsequent in-boundary carbon dioxide 

emissions rules adopted by the Commission.” See Exhibit A at pdf page 11. 

43. The Rulemaking Petition’s rule did not directly require any source to reduce 

emissions of carbon dioxide at all, it only required Respondent to develop the budget. 

44. The proposed rule required the Respondent to budget for the prevention, 

abatement and control of carbon dioxide air pollution by state regulated sources, a regulatory 

term already defined and limited under Respondent’s rules codified at 15A NCAC 2D .0101(37). 

C) Respondent’s Rules on Rulemaking Petitions  

45. Respondent has enacted rules to implement its review of rulemaking petitions 

which have been codified at 15A NCAC § 2I 0.0501 et sequitur. 



46. On September 8, 2016 Respondent adopted amendments to Rule 15A NCAC § 

2I.0501 (“2016 Proposed Amendments”). 

47. NCAPA empowers the RRC to review all rules adopted by any agency subject to 

the NCAPA’s rulemaking requirements. See “Review by Commission” under Part 3 of NCAPA 

at N.C. Gen. Stat. § 150B-21.8 et sequitur. 

48. NCAPA gives the RRC explicit authority to conduct those reviews and to 

determine whether a proposed rule is within the statutory authority of the promulgating agency. 

N.C. Gen. Stat. § 150B-21.9(a). 

49. NCAPA gives Respondent power to consider petitions for rulemaking under N.C. 

Gen. Stat. § 150B-20. 

50. NCAPA gives Respondent power and duty to adopt rules governing the procedure 

by which it considers rulemaking petitions under N.C. Gen. Stat. § 150B-20. 

51. Neither the NCAPA nor Respondent’s enabling statutes gives Respondent the 

power to enforce or interpret general rulemaking provisions of the NCAPA such as N.C. Gen. 

Stat. 150B-19.3. 

D) RRC’s Rejection of Respondent’s Previous Rules on Rulemaking Petitions as 

Exceeding Its Statutory Authority.  

 

52. By letter dated October 20, 2016, the RRC notified the Respondent that 15A 

NCAC § 2I.0501 of the 2016 Proposed Amendments violated the NCAPA. A copy of the RRC 

letter is attached as Exhibit F. 

53. On November 10, 2016, the Respondent met and had on its agenda a proposal to 

adopt revisions to 15A NCAC § 2I.0501. A copy of the agenda item from Respondent’s records 

is attached as Exhibit G. 



54. At the November 10, 2016 meeting before the Respondent, former DEQ staff 

attorney Craig Bromby explained the proposed revisions to 15A NCAC § 2I.0501 in response to 

the objections of the RRC. Bromby explained that staff indicated that respondents lacked 

statutory authority to require some of the things required by the 2016 Proposed Amendments.  

55. A copy of the minutes of the Respondent’s November 10, 2016 meeting is 

attached as Exhibit G.  

56. On November 10, 2016, Respondent adopted the redraft of the 2016 Proposed 

Amendments as submitted by Mr. Bromby.  

57. The version of 15A NCAC § 2I.0501 which was adopted by Respondent on 

November 10, 2016 will be called the Rulemaking Petition Rule hereafter. 

58. The Rulemaking Petition Rule does not reference the requirements of N.C. Gen. 

Stat. § 150B-19.3. 

59. The Rulemaking Petition Rule does not define any of the key terms used within 

the rule as factors to be considered by the Respondent in evaluating petitions. 

60. The key term “statutory authority,” as used in Respondent’s Rulemaking Petition 

Rule, is not defined by that rule or by any of Respondent’s rules codified in title 15A of the 

North Carolina Administrative Code. 

61. The key term “statutory authority,” as used in Respondent’s Rulemaking Petition 

Rule, is not defined in the NCAPA and must be given its ordinary meaning at law. Respondents 

decided to enact Rulemaking Petition Rules in response to the objection of the RRC to the 2017 

Proposed Amendments. 

62. The Rulemaking Petition Rule directs the Respondent as follows: “In its review of 

the proposed rule, the Commission shall consider whether it has appropriate authority to adopt 



the rule, the effect of the proposed rule on existing rules, programs and practices, probable costs, 

and cost factors, of the proposed rule, and the impact of the proposed rule on the public and 

regulated entities.” See Rulemaking Petition Rule at paragraph c. 

63. The Rulemaking Petition Rule establishes a vague, multi-pronged test which did 

not meaningfully guide Respondent’s discretion in evaluating the Rulemaking Petition. 

64. The Rulemaking Petition Rule establishes a vague, multi-pronged test which did 

not help any person seeking to exercise their rights to file a petition under the NCAPA.  

65. Respondent’s debates over the Rulemaking Petition reflect that different members 

of Respondent had varying interpretations of what test they were to use. 

Respondent’s interpretation of the test to be applied in evaluating the Rulemaking Petition did 

not serve to adequately guide their discretion and Respondent’s use of the multi-prong factor test 

to deny the Rulemaking Petition was an abuse of discretion. 

E)  Discussion of Statutory Authority for Rule by Respondent 

66. Respondent specifically discussed and relied on some Commission members’ 

interpretations of N.C. Gen. Stat. § 150B-19.3 in its Order denying the Rulemaking Petition, but 

not others. See Order at pages 3–4 and Transcript at Exhibit E. 

67. Respondent specifically discussed and relied on some Commission members’ 

interpretations of N.C. Gen. Stat. § 150B-19.1, -21.2 and -21.4 in support of denying the 

Rulemaking Petition, but not others. See Order at page 3 and Transcript at Exhibit E. 

68. Respondent specifically discussed the impossibility of enacting a permanent rule 

N.C. Gen. Stat. § 150B-19.1, -21.2 and -21.4, prior to the rule text’s July 1, 2018 deadline for 

reporting. See Order at page 3 and Transcript at Exhibit E. 



69. But the Respondent’s Order and debate among its members omitted any 

discussion of the provisions which allow the RRC to set later effective dates on rules which are 

delayed during the rulemaking process. N.C. Gen. Stat. § 150B-21.3 and Transcript at Exhibit E. 

70. Respondent’s staff at the Division of Air Quality (“DAQ”) were able to present a 

comprehensive report on the efforts undertaken to reduce carbon dioxide and other greenhouse 

gas emissions at the EMC meeting in May of 2018. A copy of the presentation is attached as 

Exhibit H. 

71. The debate and subsequent Order reflect that some members of Respondent did 

not correctly understand the provisions of the Rulemaking Petition’s rule, which required the 

Commission and Division to prepare and develop, after proper study, a comprehensive plan or 

plans for the prevention, abatement and control of air pollution in the State.  

72. Rather, the record reflects that Respondent rejected the Rulemaking Petition’s 

rule due to expressed fears that the comprehensive plan to be developed would lead to proposed 

rules which in turn would be objectionable to the RRC under N.C. Gen. Stat. § 150B-19.3. This 

determination was not ripe for consideration by Respondent and was not a decision committed to 

it by statutory responsibility. 

73. There is no federal law or rule currently in effect imposing a more stringent duty 

upon Respondent than that proposed in the Rulemaking Petition’s rule.  

74. Respondent’s objection under N.C. Gen. Stat. § 150B-19.3 is therefore incorrect 

as a matter of law. 

75. To the extent that future rulemaking required to be enacted to meet the carbon 

dioxide budget required by the Rulemaking Petition’s rule may draw an objection under N.C. 

Gen. Stat. § 150B-19.3, that objection is not yet presented to the Respondent for decision. 



Respondent could prepare its carbon dioxide plan and budget anyway without triggering any 

objection until and unless it proposed rules to implement said budget in the future.   

76. The prongs for decision making under the Respondent’s Rulemaking Petition 

Rules related to costs, cost factors, or the effect of the rule on existing rules programs and 

practices are factual inquiries requiring evidence. 

77. Some of Respondent’s members inserted factual assertions into the record without 

supporting evidence which were factually inaccurate and irrelevant to the decision of whether a 

rulemaking petition meets the statutory requirements of N.C. Gen. Stat. § 150B-20 and 

Transcript at Exhibit E. 

V) NCAPA CREATES PROCEDURAL RIGHTS FOR ALL PERSONS TO 

HAVE RULEMAKING PETITIONS CONSIDERED AND FOR AGENCIES TO GUIDE 

THEIR DISCRETION WITH CLEAR RULES 

  

78. The NCAPA was enacted to provide a “uniform system of administrative rule 

making and adjudicatory procedures for agencies. The procedures ensure that the functions of 

rule-making, investigation, advocacy, and adjudication are not all performed by the same person 

in the administrative process.” N.C. Gen. Stat. § 150B-1(a).  

79. The NCAPA explicitly confers procedural rights. N.C. Gen. Stat. § 150B-1(b). 

80.  Under the NCAPA, a “[p]erson” means any natural person, partnership, 

corporation, body politic and any unincorporated association, organization, or society which may 

sue or be sued under a common name. N.C. Gen. Stat. § 150B-2(7). 

81. Under the NCAPA, a “[p]erson aggrieved” means any person or group of persons 

of common interest directly or indirectly affected substantially in his or its person, property, or 

employment by an administrative decision. N.C. Gen. Stat. § 150B-2(6). 



82. Under the NCAPA, any person is entitled to petition an agency for the adoption of 

a rule by way of a written rulemaking petition. N.C. Gen. Stat. § 150B-20(a).  

83. Under the NCAPA, the Youth Petitioners are persons aggrieved by Respondent’s 

decision to deny their petition. N.C. Gen. Stat. § 150B-20(a).  

84. Under the NCAPA, a rulemaking petition must provide the proposed text of the 

rule. N.C. Gen. Stat. § 150B-20(a). 

85. Under the NCAPA, each agency is required to establish by rule a “procedure for 

submitting a rule-making petition to it and the procedure the agency follows in considering a 

rule-making petition.” N.C. Gen. Stat. § 150B-20(a).  

86. Under the NCAPA, once a rulemaking petition has been submitted, an agency 

such as the Respondent has 120 days from the date of submission to either grant or deny the 

rulemaking petition. N.C. Gen. Stat. § 150B-20(b). 

87. Under the NCAPA, where the petition is granted, the agency must inform the 

petitioner of its decision, initiate the rulemaking process, and publish the notice of the text in the 

North Carolina Register (the “NCR”). N.C. Gen. Stat. § 150B-20(c).  

88. Under the NCAPA, a decision to grant a rulemaking petition is not an 

endorsement of the rule, but merely a decision to initiate rulemaking on the text requested.  

89. Upon publication of the notice of text in the NCR, the approving agency is 

required to also state whether it endorses the proposed text. N.C. Gen. Stat. § 150B-20(c).  

90. Under the NCAPA, the decision to grant a rulemaking petition is legally distinct 

from the question of whether an agency agrees with the policies a person seeks to promote 

through rulemaking. N.C. Gen. Stat. § 150B-20(a).  



91. Under the NCAPA, the decision to grant a rulemaking petition is legally distinct 

from the question of whether an agency disagrees with aspects of text of the proposed rule as 

drafted. N.C. Gen. Stat. § 150B-20(a).  

92. Under article 2A of the NCAPA, the process for reviewing the text of the 

proposed rules published in the NCR is lengthy, with multiple agencies having roles to play in 

reviewing the rule’s text, its costs, its policy implications, and the legal authorities implicated by 

the rule. 

93. Under article 2A of the NCAPA, each of the agencies acting pursuant to the 

duties assigned to them by that chapter are directed to act in separate and distinct roles, so the 

functions of rule-making, investigation, advocacy, and adjudication are not all performed by the 

same person in the administrative process. 

94. Under the NCAPA, the Respondent is prohibited from taking actions which 

prejudice the procedural rights of persons under the NCAPA pursuant to uncodified statements 

of policy preferences, since every such statement must be codified as a rule if it is to be used to 

deny that person their rights. See N.C. Gen. Stat. §§ 150B-2(8a), -18. 

95. Under the NCAPA, the Respondent has never been vested with absolute 

discretion to grant or deny a rulemaking petition. See N.C. Gen. Stat. §§ 150B-2(8a), -18 and 

N.C. Gen. Stat. § 150B-20. 

96. Per the NCAPA’s definition of Rule, Respondent’s discretion must be structured 

and guided by standards which are set forth in Rules. See N.C. Gen. Stat. §§ 150B-2(8a), -18. 

97. Rules for deciding whether to grant a rulemaking petition must set forth a uniform 

set of standards. See N.C. Gen. Stat. §§ 150B-2(8a), -18. 



98. In accordance with the purpose of the NCAPA, the discretion structured by rules 

is necessary to ensure that agency decision-making is rational, logical and objective.  

99. Under the NCAPA, allowing an agency to use unstructured discretion without 

parameters laid out in codified Rules enacted by that agency precludes objective decision-

making.  

100. Under the NCAPA, allowing an agency to use unstructured discretion without 

parameters laid out in codified Rules governing the procedure for considering rulemaking 

petitions enacted by that agency violates the rights of persons submitting rule-making petitions. 

N.C. Gen. Stat. § 150B-20. 

101. Structured discretion guided by objective criteria enacted into Rules by 

Respondent is necessary to avoid arbitrary decision-making.  

102. Under the NCAPA, Respondent must grant petitions presented to it, unless it has 

previously enacted rules which clearly and directly support the basis for denial claimed by 

Respondent.  

103. Respondent’s rules did not prohibit it from granting the Petition. 

104. Respondent’s rules did not provide any meaningful guidelines to aid Respondent 

in interpreting any statutory authorities its members referenced. 

105. Respondent’s failure to enact rules to detail criteria for when it will grant or deny 

a rulemaking petition is an error of law, subject to de novo review. 

106. Some members of Respondent expressed widely varying reasons for why they 

opposed the policy choices set forth in the proposed rule.  See Exhibit E. 



107. None of Respondent’s members expressed any awareness that Respondent could 

have granted the Rulemaking Petition and explained that it was not endorsing the text of the 

proposed rule when deciding to start the rulemaking process. See Exhibit E. 

108. None of Respondent’s members cited to rules enacted by the Respondent to guide 

the discretion they attempted to exercise in evaluating the Petition. See Exhibit E. 

109. Under the NCAPA, it is the RRC’s power to review whether the rule is i) within 

the authority delegated to the agency by the General Assembly; ii) clear and unambiguous; iii) 

reasonably necessary to implement or interpret an applicable State or Federal enactment; and iv) 

whether it complied with the applicable procedure. N.C. Gen. Stat. §§ 150B-21.9 to -21.10. 

110. Under the NCAPA, Respondent may challenge the RRC’s review of its 

rulemaking by initiating an action for declaratory judgment. N.C. Gen. Stat. § 150B-21.8. 

111. Under the NCAPA, denial of a rulemaking petition is considered a final action 

and is reviewable by Superior Court under article 4 of chapter 150B. N.C. Gen. Stat. § 150B-

20(d); see also 15A NCAC 02I .0504.  

112. Respondent’s members held an erroneous understanding of law on the nature of 

their role in evaluating rulemaking petitions. See Exhibit E. 

113. Respondent’s members expressed no awareness of provisions of the North 

Carolina General Statutes which supported the Rulemaking Petition. See Exhibit E. 

114. Respondent’s members expressed differing interpretations of the application of 

N.C. Gen. Stat. § 150B-19.3 to the Rulemaking Petition. See Exhibit E. 

115. Respondent’s members expressed no awareness that the RRC is charged with 

enforcing N.C. Gen. Stat. § 150B-19.3 rather than Respondent. See Exhibit E. 



116.  Respondent’s members expressed no awareness that the Respondent has not been 

delegated power to enforce the requirements of N.C. Gen. Stat. § 150B-19.3. See Exhibit E. 

117. If Respondent planned to interpret and enforce the requirements of N.C. Gen. 

Stat. § 150B-19.3 in deciding rulemaking petitions, it was obliged to set its interpretation forth in 

its procedural rules on considering rulemaking petitions. 

118. The Rulemaking Petition specifically raised that the provisions of N.C. Gen. Stat. 

§ 150B-19.3 only apply to limit rules under the caveat “if a federal law or rule pertaining to the 

same subject matter” has been enacted. See Exhibit A at pdf page 13. 

119. Respondent did not explain in its order how the Rulemaking Petition’s rule lacked 

statutory authority. See Order. 

120. Rather the Order states: “its authority to adopt the proposed plan and the rules 

necessary to effectuate it was subject to the limitations contained in N.C. Gen. Stat. § 150B-

19.3.” See Order at 3. 

121. Respondent dropped a footnote to the Order claiming that although the Clean 

Power Plan was stayed, the Clean Power Plan was still “pertinent to the issue of the 

Commission’s authority and the effect of N.C. Gen. Stat. § 150B-19.3” See Order at 4. 

122. Respondent’s Order indicates that it decided to deny the Rulemaking Petition 

because future rulemaking proceedings “necessary to effectuate” the carbon dioxide plans were 

subject to the “same subject matter” limitations of N.C. Gen. Stat. § 150B-19.3. 

123. But the “implementing rules” to which Respondent refers were not before 

Respondent at all, and thus was not legally ripe for review by Respondent. 

124. The decision on whether the “implementing rules” were supported by statutory 

authority can be addressed only when the “implementing rules” are actually drafted. 



125. When and if any of the “implementing rules” come back before the Respondent, 

the applicable law may differ substantially from current law. Respondent’s decision to reject 

them in advance before that question was presented at all was erroneous as a matter of law.  

126.  Respondent’s Order actually points to the changing state of federal authority in 

the area of carbon dioxide regulation, stating that the federal and state authorities are 

“complicated by ongoing state and federal litigation in other jurisdictions related to the 

regulation of carbon dioxide and Green House Gas emissions.” See Order at page 4.  

127. Rulemaking Petition’s proposed rule required Respondent to develop 

implementing rules only after study and planning steps, including evaluating past policies 

involved, which would speak to this changing landscape of cooperative federalism. 

128. As of the date of decision by the Respondent on this Rulemaking Petition there is 

no federal law or rule in effect requiring Respondent or the Division to adopt a carbon dioxide 

emissions plan or carbon budget. 

129. Under the NCAPA, the reviewing court may ordinarily affirm the decision or 

remand the case for further proceeding. N.C. Gen. Stat. § 150B-51(b). However, in case the 

decision prejudices substantial rights of the Youth Petitioners, the reviewing court may modify 

or reverse the decision. Id. The modification or reversal of the decision is appropriate where the 

findings, inferences, conclusions, or decisions are: 

 

(1)       In violation of constitutional provisions; 

(2)       In excess of the statutory authority or jurisdiction of the agency or 

administrative law judge; 

(3)       Made upon unlawful procedure; 

(4)       Affected by other error of law; 

(5)       Unsupported by substantial evidence admissible under G.S. 150B-29(a), 

150B-30, or 150B-31 in view of the entire record as submitted; or 

(6)       Arbitrary, capricious, or an abuse of discretion. 



 

N.C. Gen. Stat. § 150B-51(b). 

 

130. The NCAPA provides that in case the agency decision violates Parts (1), (2), (3) 

or (4), the standard of review to be applied by this Court is that of a de novo review, whereas, in 

case the violation is of Parts (5) or (6), the standard of review to be applied is the “whole record 

test.” N.C. Gen. Stat. § 150B-51(c).  

131. The denial of the Rulemaking Petition in the instant case prejudices the 

substantial rights of the Youth Petitioners and should be reversed. 

VI) RESPONDENT’S DISCRETION MUST BE GUIDED BY RULES THAT BOTH 

PROTECT THE YOUTH PETITIONER’S RIGHTS TO PETITION THE 

RESPONDENT AND MEET RESPONDENT’S PUBLIC TRUST DUTIES  

 

132. Article XIV, section 5 of the Constitution titled “Conservation of Natural 

Resources” codifies the State of North Carolina’s public trust doctrine. The relevant portion of 

article XIV, section 5 reads as follows: 

It shall be the policy of this State to conserve and protect its lands and waters for 

the benefit of all its citizenry, and to this end it shall be a proper function of the 

State of North Carolina and its political subdivisions to acquire and preserve park, 

recreational, and scenic areas, to control and limit the pollution of our air and water, 

to control excessive noise, and in every other appropriate way to preserve as a part 

of the common heritage of this State its forests, wetlands, estuaries, beaches, 

historical sites, openlands, and places of beauty.   

 

N.C. Const. art. XIV, § 5  

 

133. Article XIV, section 5 recognizes the value of air, water, forests, wetlands, 

estuaries, beaches, and other natural resources of the State and that ownership of these resources 

lies with the state and the trust obligation to protect them for the benefit of all of its citizenry. 

134. Article XIV, section 5 recognizes the common law doctrine of public trust – an 

ancient common law doctrine that entrusts the government to hold in trust for all citizens the 

jurisdiction’s natural resources.  



135. At common law, the public trust doctrine obliges North Carolina to act as a 

steward over the natural resources within its land, air and water.  

136. Under the public trust regime, the State of North Carolina acts as a fiduciary 

bound with a duty to protect publicly owned natural resources with prudent care and loyalty to 

the beneficiaries of the trust.  

137. A corresponding and complementary obligation to the public trust doctrine is 

imposed on the State under article I, section 1 of the Constitution.  

138. Article I, section 1 of the Constitution protects the inalienable right of the Youth 

Petitioners to life, liberty, the enjoyment of the fruits of their own labor, and the pursuit of 

happiness. N.C. Const. art. I, § 1.  

139. North Carolina’s environmental duties spelled out in article XIV, section 5 were 

codified by the statutory framework enacted by the General Assembly.  

140. Laws concerning the same subject matter must be read in pari materia, so as to 

give effect to each part of each law. 

141. Remedial statutes are to be construed liberally, to remedy the harms apprehended 

by the statutes and give effect to the stated intentions.  

142. North Carolina General Statutes provide that it is the intent of the General 

Assembly to “achieve and maintain for the citizens of the State a total environment of superior 

quality.” N.C. Gen. Stat. § 143-211(a).  

143. North Carolina General Statutes state that “the water and air resources of the State 

belong to the people.” N.C. Gen. Stat. § 143-211(a). 

144. North Carolina General Statutes acknowledge the State’s “ultimate responsibility 

for the preservation and development of these resources in the best interest of all its citizens and 



declares the prudent utilization of these resources to be essential to the general welfare.” N.C. 

Gen. Stat. § 143-211(a). 

145. Respondent is tasked by law “with the power and duty to promulgate rules to be 

followed in the protection, preservation, and enhancement of the water and air resources of the 

State.” N.C. Gen. Stat. § 143B-282(a).  

146. Respondent is tasked by law in the same section with a mandatory duty to adopt 

rules to establish, inter alia, “air quality standards, emission control standards and classifications 

for air contaminant sources pursuant to G.S. 143-215.107.” N.C. Gen. Stat. § 143B-282(a)(2)(a).  

147. Respondent’s duty to care for public trust resources of water and air is mandatory 

where inaction would threaten the viability of these resources for generations not yet able to 

obtain elected office or vote. 

148. Respondent has primary responsibility for adopting rules for the protection and 

preservation of the State of North Carolina’s air quality and is specifically empowered and 

obligated to promulgate the proposed rules under N.C. Gen. Stat. § 143-211.107(a)(1) and (a)(5).  

149. The duties specifically conferred upon the Respondent relevant to this petition are 

the duty to adopt comprehensive plans for abatement, prevention and control of air pollution and 

also emission control standards. Id. The Rulemaking Petition sought nothing more than the 

fulfillment of these obligations by the Respondent. 

A) Respondent Has Repeatedly Failed to Implement Recommendations to Mitigate the 

Threat Climate Change Poses to North Carolina 

 

150. Over the past two decades, various North Carolina agencies have repeatedly 

produced reports detailing the threats that climate change poses to North Carolina’s natural 

resources, public health, and economy, and proposing cost-effective and feasible mitigation 



options. Yet Respondent has repeatedly failed to issue regulations to reduce emissions of CO2 

and other greenhouse gases (“GHGs”) or otherwise implement these recommendations.  

151. The 2002 Clean Smokestacks Act directed the Division of Air Quality (“DAQ”) 

of the Department of Environment and Natural Resources (“DENR”), the predecessor to the 

North Carolina Department of Environmental Quality (“DEQ”), to “study issues related to the 

development and implementation of standards and plans to implement programs to control 

emissions of carbon dioxide (CO2) from coal-fired generating units and other stationary sources 

of air pollution.” Air Quality/Electric Utilities Act, 2002 N.C. Gen. Sess. Law 4, sec. 13, 

available at https://www.ncga.state.nc.us/Sessions/2001/Bills/Senate/PDF/S1078v5.pdf.  

152. In its final report to the legislature in 2005, DAQ concluded that:  

[T]he seriousness and scope of global warming is sufficient that North Carolina 

should […]: 

 Make recommendations with definite options that combine voluntary 

and required steps to maximize reductions in GHG, and result in 

minimum cost impacts, at the earliest reasonable time. 

 Develop plans for short and long-term actions that will ultimately 

support a cap and subsequent reductions of GHG emissions, including 

CO2 from coal fired boilers, other stationary sources and 

transportation. 

 Develop a mandatory reporting and accounting process to facilitate 

participation in carbon trading. 

 

Carbon Dioxide (CO2) Emissions Reduction Strategies for North Carolina (Pursuant to 

North Carolina’s Clean Smokestacks Act of 2002), North Carolina Department of 

Environment and Natural Resources, Division of Air Quality 21-22 (2005), available at 

https://files.nc.gov/ncdeq/Air%20Quality/news/leg/co2_final_09022005.pdf.  

 

153. The report also recognized that several options for reducing statewide GHG 

emissions, in addition to their climate benefits, also had the potential to stimulate economic 

growth and create jobs. Id. at VII.  

154. Respondent failed to engage in rulemaking to implement any of the 

recommendations from the Clean Smokestacks Act report.  

https://www.ncga.state.nc.us/Sessions/2001/Bills/Senate/PDF/S1078v5.pdf
https://files.nc.gov/ncdeq/Air%20Quality/news/leg/co2_final_09022005.pdf


155. In 2005, the General Assembly assembled the North Carolina Legislative 

Commission on Global Climate Change, which convened the Climate Action Plan Advisory 

Group (“CAPAG”) to provide guidance to policy makers on the issue of climate change 

mitigation in the state.  

156. CAPAG’s final report was published in 2008 and detailed 56 recommended 

mitigation options, their GHG reduction potential, and their economic impact. Recommended 

Mitigation Options for Controlling Greenhouse Gas Emissions, Final Report, North Carolina 

Climate Action Plan Advisory Group (CAPAG) 1-1 (Oct. 2008), available at http://www.climate

change.nc.gov/Part_1_Cover_TOC_Preface_ExSum_Chapters.pdf. 

157. CAPAG determined that, by implementing the recommended mitigation options, 

North Carolina could reduce its GHG emissions from a projected 256 million metric tons to 137 

million metric tons by 2020 – within 1% of 1990 levels. Id. at EX-2.  

158. These reductions were expected to result in cost savings for the state of over $5 

billion in net present value by 2020. Id. at EX-3 through EX-5. 

159. Respondent failed to engage in any rulemaking to implement any of the 

recommendations from the CAPAG report.  

160. Also in 2008, Center for Integrative Environmental Research at the University of 

Maryland issued a report studying the economic impacts of climate change on North Carolina. 

See Economic Impacts of Climate Change on North Carolina, Center for Integrative 

Environmental Research (Sept. 2008). A copy is attached as Exhibit I.  

161. The report catalogued the many threats that climate change poses to North 

Carolina’s economy and recommended that “North Carolina should evaluate state-level 

adaptation techniques to prepare the state for inevitable impacts of climate change.” Id. at 13.  

http://www.climatechange.nc.gov/Part_1_Cover_TOC_Preface_ExSum_Chapters.pdf
http://www.climatechange.nc.gov/Part_1_Cover_TOC_Preface_ExSum_Chapters.pdf


162. The report also stressed that “[t]he costs of inaction are persistent and lasting” and 

that “[t]he effort and resources required for an integrative approach likely pales in comparison to 

the cost of inaction.” Id. at 14.  

163. In December of 2009, EPA determined that greenhouse gases cause a condition of 

air pollution as defined in the Clean Air Act, naming a mix of six specific gases, including 

Carbon dioxide. “Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 

Section 202(a) of the Clean Air Act.” 74 FR 66496 (December 15, 2009). 

164. Despite all these findings, Respondent failed to take actions to engage in 

rulemaking to address the economic threats posed by climate change to North Carolina.  

165. In 2010, the North Carolina Coastal Resource Commission (“CRC”) issued a 

report projecting 39 inches of sea level rise along North Carolina’s coast over the next 100 years. 

North Carolina Sea-Level Rise Assessment Report, N.C. Coastal Resources Commission Science 

Panel 12 (March 2010), available at http://www.sealevel.info/NC_Sea-Level_Rise_Assessment_

Report_2010--CRC_Science_Panel.pdf.  

166. In response to the CRC’s report, the General Assembly enacted House Bill 819 

(S.L. 2012-202), which prohibited the state from defining rates of sea-level change for five years. 

Id. at 2.(b).  

167. Session Law 2012-202 also required CRC to reduce the scope of its subsequent 

sea-level rise reports from 90 year predictions to 30 year predictions. See North Carolina Sea-

Level Rise Assessment Report 2015 Update, N.C. Coastal Resources Commission Science Panel 

1 (March 31, 2015), available at https://files.nc.gov/ncdeq/Coastal%20Management/documents/

PDF/Science%20Panel/2015%20NC%20SLR%20Assessment-FINAL%20REPORT%20Jan%

2028%202016.pdf.  

http://www.sealevel.info/NC_Sea-Level_Rise_Assessment_Report_2010--CRC_Science_Panel.pdf
http://www.sealevel.info/NC_Sea-Level_Rise_Assessment_Report_2010--CRC_Science_Panel.pdf
https://files.nc.gov/ncdeq/Coastal%20Management/documents/PDF/Science%20Panel/2015%20NC%20SLR%20Assessment-FINAL%20REPORT%20Jan%252028%202016.pdf
https://files.nc.gov/ncdeq/Coastal%20Management/documents/PDF/Science%20Panel/2015%20NC%20SLR%20Assessment-FINAL%20REPORT%20Jan%252028%202016.pdf
https://files.nc.gov/ncdeq/Coastal%20Management/documents/PDF/Science%20Panel/2015%20NC%20SLR%20Assessment-FINAL%20REPORT%20Jan%252028%202016.pdf


168. Despite the CRC’s predictions of sea level rise, Respondent has failed to engage 

in any rulemaking intended to redress this threat.  

169. In 2012, the North Carolina Interagency Leadership Team (“ILT”), a group of 

eleven North Carolina and federal agencies, finalized a report evaluating the threats of climate 

change on development in North Carolina and considering options for interagency collaboration 

to address and mitigate these threats. Climate Ready North Carolina, Building a Resilient Future, 

North Carolina Interagency Leadership Team (2012), available at http://www.climatechange.nc.

gov/Climate_Ready_North_Carolina_Building_a_Resilient_Future.pdf. 

170. The ILT report found that “[e]ach of the most likely climate impacts—increased 

drought, increased and more intense precipitation, heat waves, hurricanes, and rising sea level—

are expected to have substantial consequences for [North Carolina’s] coastal and cultural 

resources, transportation and other infrastructure, water supplies, agriculture, natural systems, 

public health, and our citizens’ homes and livelihoods.” Id. at 7.  

171. The ILT report recommended that North Carolina agencies implement six 

overarching climate adaptation and mitigation strategies to “safeguard both human systems and 

natural resources to support the citizens and communities across our state” and stressed that 

“[p]roactively addressing these vulnerabilities could substantially reduce the financial costs of 

responding to climate-related natural disasters. Id.  

172. Respondent did not materially implement any of the recommendations provided 

in the ILT’s report.  

173. In 2011, DENR prepared a report summarizing the ways that 77 planning and 

regulatory programs were considering global climate change in their operations and identifying 

new opportunities for them to address climate change in the future. See Session Law 2010-180 

http://www.climatechange.nc.gov/Climate_Ready_North_Carolina_Building_a_Resilient_Future.pdf
http://www.climatechange.nc.gov/Climate_Ready_North_Carolina_Building_a_Resilient_Future.pdf


SECTION 13.(a): Agency Planning and Regulatory Program Information Related to Climate 

Change, Department of Environment and Natural Resources (Nov. 1, 2011).  

174. DENR’s report noted that “North Carolina is projected to be one of the top three 

states in the nation to be affected by sea-level rise, with more than half of the shoreline at very 

high risk.” It also cautioned that climate change was likely to cause the state to experience higher 

storm surges, more flooding, tropical cyclone rainfalls in the mountains, more droughts and 

“more frequent, longer-lasting and more intense” heatwaves. Id. at App’x 1.  

175. This information was circulated to North Carolina agencies in an “instructional 

packet.” Id. at 2.  

176. Nevertheless, Respondent failed to undertake further study and investigation to 

prepare a plan intended to redress the threats identified in DENR’s instruction packet.  

177. Respondent’s failure to undertake further study and investigation to prepare a plan 

intended to redress the threats identified in DENR’s instruction packet; its denial of the 

Rulemaking Petition; and its failure to initiate rulemaking process violated the duties imposed 

upon it by its enabling laws and the NCAPA, as well as the public trust obligation, as recognized 

by the North Carolina Constitution. These actions indicate a pattern and practice of delay in 

responding to the threats posed by carbon dioxide air pollution. 

B) Respondent Appealed the Clean Power Plan Which It Now Seeks to Use as a Shield 

to Preclude Action and Waste Further Time 

 

178. On October 23, 2015, the United States Environmental Protection Agency (the 

“EPA”) adopted its own Carbon Pollution Guidelines for Existing Stationary Sources: Electric 

Generating units, 80 Fed. Reg. 64,622 (Oct. 23, 2015) (the “Clean Power Plan”).  

179. The Clean Power Plan required each state to develop an EPA-approved plan for 

meeting carbon dioxide emissions goals for fossil fuel-fired and natural gas-fired power plants. 



The failure of a particular state to develop an EPA-approved plan would result in the EPA 

imposing its own plan.  

180. Rather than pursuing rulemaking in compliance with the Clean Power Plan, 

Respondent decided to challenge EPA in federal court. 

181. In October of 2015, Respondent proposed its own rule under § 111(d) of the 

Clean Air Act – North Carolina Department of Environmental Quality, Supporting Basis for 

Determination of Best System of Emissions Reduction for Carbon Dioxide (CO2) Emissions 

from Existing Electric Utility Generating Units B-5 (the “111(d) Rule”). 

182. In drafting the 111(d) Rule, respondent chose specifically not to comply with the 

requirements of the Clean Power Plan, but to satisfy a “similar federal requirement.”  

183. The “similar federal requirement” language refers to the general delegated 

authority under §111(d) of the Clean Air Act. 

184. The Respondent described its proposed 111(d) Rule as including “those 

adequately demonstrated, cost-effective measures that assure that the electricity is generated with 

lower CO2 emissions, thus improving public health and welfare.” See Supporting Basis for 

Determination of Best System of Emissions Reduction for Carbon Dioxide (CO2) Emissions from 

Existing Electric Utility Generating Units, North Carolina Department of Environmental Quality 

Division of Air Quality B-10 (Oct. 2015), available at https://files.nc.gov/ncdeq/Air%20Quality/

rules/draft/111d_Basis.pdf.  

185. Respondent also found that the proposed 111(d) Rule would produce “non-air 

environmental co-benefits in the form of reduced water usage and solid waste production, in 

addition to, reductions in emissions of non-GHG pollutants such as SO2, NOx, and mercury.” Id. 

https://files.nc.gov/ncdeq/Air%20Quality/rules/draft/111d_Basis.pdf
https://files.nc.gov/ncdeq/Air%20Quality/rules/draft/111d_Basis.pdf


186. However, despite having found that the rule was both cost effective and would 

improve the public health and welfare, Respondent ultimately declined to finalize the 111(d) 

Rule.  

187. The Respondent chose not to finalize the 111(d) Rule citing to the February 9, 

2016 U.S. Supreme Court ruling staying the Clean Power Plan. See EPA’s Power Sector Carbon 

Pollution Standards, N.C. Department of Environmental Quality, available at https://deq.nc.gov/

about/divisions/air-quality/air-quality-rules/epas-power-sector-carbon-pollution-standards. 

188. Nothing in the stay Order issued in the Clean Power Plan litigation compelled 

Respondent to abandon finalizing the 111(d) rule.  

189. As recently as February 26, 2018, the Secretary of the DEQ wrote the 

Administrator of the U.S. EPA  to express concern about climate change;s impacts titled 

“Comments on Advance Notice of Proposed Rulemaking: State Guidelines for Greenhouse Gas 

Emissions from Existing Electric Utility Generating Units” attached as Exhibit J.  

190. In May of 2018, DAQ provided a presentation to the Respondent detailing these 

efforts. A copy of that presentation is attached as Exhibit H. 

191. In its Order, Respondent argued that the stayed Clean Power Plan’s requirements, 

created uncertainty in the statutory authority of Respondent to act. See Order at page 4. 

192. Respondent’s decision continues a pattern of delay on initiating the planning and 

budgeting necessary to begin addressing carbon dioxide pollution of the air resources of the 

State’s people, including Youth Petitioners.  

193. Youth Petitioners have exhausted their administrative remedies in seeking to have 

Respondent undertake its duties to begin the preparation of an inventory of carbon dioxide 

sources and a budget to meet reduction targets. Only after Respondent takes these steps can we 

https://deq.nc.gov/about/divisions/air-quality/air-quality-rules/epas-power-sector-carbon-pollution-standards
https://deq.nc.gov/about/divisions/air-quality/air-quality-rules/epas-power-sector-carbon-pollution-standards


evaluate whether any implementing rules proposed suffer legal problems. Publication of a rule 

text is only the beginning of a long process under the NCAPA where the RRC will carefully 

consider the actual text of the final rule itself. Respondent’s objections are not yet ripe. 

VII) LEGAL EXCEPTIONS TO THE RESPONDENT’S DECISION 

 
194. Exception is taken to the use by Respondent of the vague, multi-pronged 

Rulemaking Petition Rule as it does not meet the requirements of the NCAPA for a Rule. 

Therefore, reliance on it was unlawful. Review of this exception is de novo. 

195. Exception is taken to the use by Respondent of any consideration of factual 

matters not set forth before the Respondent in written submissions by parties.  

196. Evidence in support of the Rulemaking Petition was not controverted by evidence 

submitted in accordance with the Commission’s Rulemaking Rules.  

197. The Rulemaking Rules do not permit Commissioners to add evidence to the 

record on their own assertions. Injection of this evidence by any Commissioner was erroneous as 

a matter of law. Review of this exception is de novo. 

198. Exception is taken to the Respondent’s interpretation of N.C. Gen. Stat. § 150B-

19.3 and specifically its use under the “statutory authority” prong of the Rulemaking Petition 

Rule as a basis to deny the petition. Review of this exception is de novo. 

199. The RRC is the only administrative agency given the statutory power and duty to 

enforce N.C. Gen. Stat. § 150B-19.3 in its rulemaking review functions. Exception is taken to the 

Respondent’s use of this provision as in excess of its statutory mandate in its rulemaking review 

functions under N.C. Gen. Stat. § 150B-20 and its procedural rules. Review of this exception is 

de novo. 



200. Even if Respondent has the power to power and duty to enforce N.C. Gen. Stat. § 

150B-19.3 in its rulemaking petition review functions. Exception is taken to the Respondent’s 

use of this provision as it related to future “implementing rules” called for in the Rulemaking 

Petition’s rule as the decision on statutory authority of those rules was not yet ripe for review. 

Review of this exception is de novo. 

201. Respondent’s interpretation of N.C. Gen. Stat. § 150B-19.3 as applied to the rule 

at issue was erroneous as a matter of law. Review of this exception is de novo. 

202. Respondent’s objection regarding the dates proposed for action in the rule draft 

reflect Respondent’s failure to properly understand its role under the NCAPA in reviewing 

rulemaking petitions. NCAPA allows the RRC to set later effective dates on rules which are 

delayed during the rulemaking process. N.C. Gen. Stat. § 150B-21.3 and Transcript at Exhibit E. 

Review of this exception is de novo. 

203. The substantive legal requirements for a rulemaking petition are set forth fully in 

N.C. Gen. Stat. § 150B-20. Respondent’s power to set procedural rules for evaluating petitions 

and its power to grant or deny petitions is not an exercise of unbridled agency discretion. 

Respondent’s use of its member’s varying interpretations of the undefined term “statutory 

authority” prejudiced the rights of Youth Petitioners to clear rules spelling out agency 

interpretations of statutory language. Review of this exception is de novo. 

204.  Respondent’s reliance on evidence outside the record before it and projecting the 

future textual problems of posed by “implementing rules” or jurisdictional problem on sources at 

the state’s borders to be written in the future to guide its decision was erroneous as an abuse of 

discretion. Review of this exception is under the whole record test. 



205. North Carolina’s Constitution, the enabling statutes for the Respondent and the 

NCAPA are complementary laws on the same subject which must be read together in pari 

materia, so as to give effect to each. Respondent’s decision did not address the public trust 

responsibility of the State and the statutory duty of the Commission in setting rules for air 

quality. Failure to do so is an abuse of discretion. Review of this exception is under the whole 

record test. 

VIII) PRAYER FOR RELIEF 

Wherefore, in light of the foregoing, the Youth Petitioners respectfully request that this 

Court: 

I) Reverse the Respondent’s decision; 

II) Order Respondent not to deny any further rulemaking petitions on the basis of its 

interpretation of N.C. Gen. Stat. § 150B-19.3 until it initiates rulemaking setting forth specific 

criteria to guide its discretion; 

III) Remand the Petition to the Respondent and Direct the Respondent to initiate 

rulemaking on Youth Petitioners’ Petition in accordance with law; and 

IV) Grant any such further relief that the Court deems proper and just given the 

circumstances of the case. 

 This Sixth day of June, 2018. 
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