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INTEREST	OF	AMICI	

Amici	are	public	interest	and	community	organizations	committed	to	

ensuring	oil	and	gas	development	in	Colorado	conforms	to	the	law	and	is	

consistent	with	the	protection	of	human	health	and	the	environment.		They	

include	Our	Health,	Our	Future,	Our	Longmont;	Sierra	Club;	Earthworks;	Food	

&	Water	Watch;	Conservation	Colorado;	Weld	Air	&	Water;	and	Wall	of	

Women.		Amici	maintain	significant,	diverse	interests	in	this	case	and	in	the	

regulation	of	oil	and	gas	in	Colorado.		For	example,	Amici’s	members:	

 are	impacted	by	oil	and	gas	development	throughout	Colorado,		

 own	mineral	rights	but	do	not	wish	for	them	to	be	developed,	

 educate	the	public	on	impacts	of	unconventional	oil	and	gas	
development,	and	

 advocate	against	development	which	threatens	public	health	and	
the	environment.	

Most	of	the	Amici	filed	a	brief	in	the	Court	of	Appeals	and	believe	that	the	

Court	of	Appeals’	construction	of	the	Colorado	Oil	and	Gas	Conservation	Act	is	

correct,	in	light	of	the	statute’s	history	and	the	development	of	oil	and	gas	law	

in	Colorado.		
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ARGUMENT	
	
INTRODUCTION	

The	Court	of	Appeals’	modest	ruling	does	not	pass	on	the	merits	of	the	

requested	rule	nor	direct	the	Commission	to	freeze	Colorado’s	oil	and	gas	

development.		It	simply	corrects	misunderstandings	about	the	Act.		In	their	

attempt	to	defend	an	innocuous‐sounding	“balancing	test,”	the	Respondents	

ignore	the	unstated‐assumption	that	underlies	their	position—that	oil	and	gas	

development	must	always	be	permitted,	regardless	of	a	projects’	impacts	on	

the	adjacent	community,	the	public,	and	the	environment	as	whole.		This	

assumption	contradicts	the	plain	language	of	the	Act	as	well	as	principles	of	

statutory	construction	and	the	legislative	history.		Their	arguments	are	

refuted	by	looking	at	the	concepts	of	“waste”	and	“correlative	rights”	in	proper	

context,	and	their	claim	about	the	“staggering”	potential	takings	is	divorced	

from	both	Colorado	and	federal	jurisprudence	on	the	issue.		The	question	in	

this	case,	which	must	be	answered	in	the	affirmative,	is:	must	the	Commission	

ensure	that	industrial‐scale	oil	and	gas	development	is	consistent	with	the	

protection	of	public	health,	safety,	welfare,	and	the	environment?	
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I. COLORADO’S	REGULATION	OF	OIL	AND	GAS	DEVELOPMENT	
HISTORICALLY	FOCUSED	ON	STOPPING	UNFETTERED,	CARELESS	
EXPLOITATION	OF	OIL	AND	GAS	TO	PREVENT	WASTE	AND	PROTECT	
CORRELATIVE	RIGHTS	

Although	the	legislature	recognizes	the	industry’s	importance	to	the	

state,	it	has	never	determined	that	exploitation	of	oil	and	gas	should	occur	at	

any	cost.		Neither	“waste”	nor	“correlative	rights”	were	meant	to	promote	the	

irresponsible	development	of	oil	and	gas,	but	instead	were	intended	to	slow,	

even	stop,	production	to	prevent	the	negative	consequences	of	uncontrolled	

development.	

A. Colorado	enacted	its	oil	and	gas	statute	in	response	to	the		
problems	of	unconstrained	development.		

In	the	nascent	days	of	the	industry,	courts	recognized	that	oil	and	gas	

was	fairly	mobile	in	the	reservoirs	being	developed	at	that	time.	Thus,	out	of	

expedience,	courts	analogized	the	resource	to	wild	animals	or	groundwater	and	

prescribed	the	rule	of	capture—that	is,	that	no	person	could	claim	an	absolute	

right	to	the	oil	or	gas	until	it	was	reduced	to	possession.	Dark	v.	Johnston,	55	Pa.	

164	(Pa.	1867);	Brown	v.	Spilman,	155	U.S.	665,	669–70	(1895).			

The	rule	of	capture	acknowledges	that	multiple	owners	might	produce	

from	a	common	source,	yet	provides	no	method	of	efficiently	or	fairly	

allocating	that	supply.		Thus,	early	common	law	concerned	neither	“wasteful	
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use	[n]or	dissipation	of	the	common	source,”	nor	the	“rights	of	other	owners	

over	a	common	source	of	supply.”	Bruce	Kramer	&	Owen	Anderson,	The	Rule	

of	Capture—An	Oil	and	Gas	Perspective,	35	Envtl.	L.	899,	908,	910	(2005).		The	

behavior	thus	incentivized	is	easy	to	imagine.		Producers	drilled	multiple	

wells	as	quickly	as	possible	to	secure	the	greatest	amount	of	the	resource.	

IOGCC,	Making	a	Difference:	A	Historical	Look	at	the	IOGCC	(2006).		The	“arms	

race”	between	owners	over	a	common	pool	resulted	in	drastic	overproduction	

and	market	instability.	Thomas	Mitchell,	The	Future	of	Oil	and	Gas	

Conservation	Jurisprudence,	49	Washburn	L.J.	379,	382	(2010);	Making	a	

Difference,	supra.		In	response	to	these	problems,	state	legislatures	curtailed	

unrestrained	production	of	oil	and	gas	resources	using	two	related	concepts:	

the	prevention	of	“waste”	and	the	protection	of	“correlative	rights.”			

	“Waste”	generally	has	two	related	components:	physical	waste	and	

economic	waste.1		An	example	of	physical	waste	is	production	from	oil	and	gas	

fields	that	excessively	depletes	reservoir	energy,	diminishing	the	ultimate	

																																																	
1	Colorado’s	statutory	definition	of	waste	adheres	closely	to	physical	waste,	
but	the	regulatory	scheme	also	contemplates	preventing	economic	waste.	See	
C.R.S.	§34‐60‐116	(governing	drilling	units	and	permitting	only	one	well	per	
drilling	unit).	
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quantity	of	oil	or	gas	recoverable.		Economic	waste	results	from	inefficient	

production	or	utilization	of	oil	and	gas	resources,	for	example,	drilling	more	

wells	than	necessary	to	develop	a	pool.		In	sum,	adherence	to	the	pure	rule	of	

capture	created	a	problem:	too	many	people	sunk	too	many	wells	for	fear	of	

missing	the	energy	boom—leading	to	both	physical	and	economic	waste.2			

Relatedly,	states	enacted	laws	to	protect	“correlative	rights.”		While	

correlative	rights	has	meant	different	things	over	time,	see	The	Rule	of	

Capture,	supra,	903	n.9,	the	concept	generally	means	limitations	on	the	rights	

of	an	owner	over	a	common	source,	in	order	to	protect	the	rights	of	other	

owners	over	the	same	source.	See	id.	911–933.		Stated	differently,	correlative	

rights	concern	the	relationship	between	owners	of	a	common	source,	and	not	

the	production	of	oil	and	gas	writ	large.		The	legislature	had	these	general,	

historical	definitions	in	mind	while	enacting	and	revising	the	Act.	

																																																	
2	The	common	law	definition	of	waste	is	analogous.		It	seeks	to	mitigate	the	
harm	from	present	uses	to	future	interests	in	a	piece	of	property.	Richard	A.	
Posner,	ECONOMIC	ANALYSIS	OF	LAW	74‐75	(9th	ed.	2014).		The	present	value	of	a	
reservoir	may	be	greater	if	the	some	or	all	resource	extraction	was	postponed	
until	better,	cheaper	technologies	are	available	to	capture	more	of	the	
resource—resulting	both	in	more	efficient	recovery	and	increased	royalties	to	
mineral	owners.		
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B. The	prevention	of	“waste”	and	protection	of	“correlative	rights”		
do	not	require	that	health	and	safety	be	risked	to	promote	maximal	
development.	

Colorado’s	General	Assembly	has	regulated	the	waste	of	gas	since	1915,	

but	enacted	more	specific	and	comprehensive	definitions	over	the	years.		The	

waste	of	gas,	as	amended	today,	includes:	

the	escape…directly	or	 indirectly	 into	 the	open	air…;	
and	 the	 production	 of	 gas	 in	 quantities	 or	 in	 such	
manner	as	unreasonably	reduces	reservoir	pressure	or	
unreasonably	diminishes	the	quantity	of	oil	or	gas	that	
ultimately	 may	 be	 produced;	 excepting	 gas	 that	 is	
reasonably	 necessary…in	 furnishing	 power	 for	 the	
production	of	wells.	

C.R.S.	§34‐60‐103(11).		Waste	of	oil	includes:	

underground	waste;	inefficient,	excessive,	or	improper	
use	or	dissipation	of	reservoir	energy…;	surface	waste;	
open‐pit	storage;	and	waste	incident	to	the	production	
of	oil	in	excess	of	the	producer's	aboveground	storage	
facilities	and	lease	and	contractual	requirements….	

C.R.S.	§34‐60‐103(12).		Moreover:			

In	addition	to	the	meanings…in	subsections	[(11)]	and	
[(12)]…[waste]	means:	 (a)	 Physical	 waste…;	 (b)	 The	
locating,	 spacing,	 drilling,	 equipping,	 operating,	 or	
producing	of	any	oil	or	gas	well	or	wells	in	a	manner	
which	causes	or	tends	to	cause	reduction	in	quantity	of	
oil	or	gas	ultimately	recoverable	from	a	pool…or	which	
causes…unnecessary	 or	 excessive	 surface	 loss	 or	
destruction	of	oil	or	gas;	 (c)	Abuse	of	 the	correlative	
rights	of	any	owner	in	a	pool….	
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C.R.S.	§34‐60‐103(13).			

Two	themes	emerge.		First,	the	concept	of	waste	concerns	the	ultimate	

quantity	of	oil	and	gas	recoverable.		History	demonstrates	that	the	quantity	of	

the	resource	recoverable	is	diminished	by	unrestricted,	careless	development.		

Waste	is	prevented,	then,	by	careful	control	over	development	and	

production.		Restricting	access	to,	or	the	rate	of	withdrawal	from,	a	reservoir	

actually	improves	ultimate	recovery—and	was	the	primary	purpose	of	early	

regulation	of	the	industry.		Union	Pac.	R.R.	Co.	v.	COGCC,	284	P.2d	242,	244	

(Colo.	1955).			

The	second	theme	is	that	waste	is	not	created	by	delaying	development	

of	an	oil	and	gas	reservoir,	so	long	as	the	resource	remains	recoverable	

through	subsequent	development.		Therefore,	delaying	development	of	

specific	reservoirs	based	on	legitimate	health	and	safety	concerns	does	not	

constitute	waste.		Quite	the	contrary,	the	Act	strove	to	slow	development	to	

prevent	rendering	portions	of	the	resource	unrecoverable.			

The	Act	defines	“correlative	rights”	as:	

mean[ing]	that	each	owner	and	producer	in	a	common	
pool	or	 source	of	 supply	of	oil	 and	gas	 shall	have	an	
equal	opportunity	to	obtain	and	produce	his	just	and	
equitable	share	of	the	oil	and	gas	underlying	such	pool	
or	source	of	supply.			



12	

C.R.S.	§34‐60‐103(4).		Closely	tied	to	waste,	correlative	rights	prevents	abuses	

by	a	producer	such	as	“nonuniform,	disproportionate,	unratable,	or	excessive	

withdrawals	of	oil	or	gas”	from	the	common	source	which	causes	“reasonably	

avoidable	drainage	between	tracts	of	land	or	resulting	in	one	or	more	

producers	or	owners	in	such	pool	producing	more	than	his	equitable	share	of	

the	oil	or	gas	from	such	pool.”	C.R.S.	§34‐60‐103(13).		The	protection	of	

correlative	rights	thus	mitigates	disputes	between	producers	of	a	common	

source—it	does	not	require	that	the	opportunity	to	produce	exists	right	at	this	

moment,	nor	does	it	give	owners	the	right	to	develop	at	the	expense	of	their	

neighbors’	or	the	public’s	health	and	safety.		See	infra	Pt.	III	(right	of	

reasonable	use	similarly	does	not	mean	a	right	to	injure	one’s	neighbors).	

C. Fracking	applies	to	non‐migratory	resources,	which	makes		
reliance	on	waste	and	correlative	rights	outdated.	

“[F]racking	is	now	the	standard	for	virtually	all	oil	and	gas	wells	in	

Colorado.”	Longmont	v.	COGA,	369	P.3d	573,	581	(Colo.	2016).		The	nature	of	

these	tight	formations	means	that	oil	and	gas	is	non‐migratory,	and	resources	

in	non‐fracked	portions	remain	in	place.		Colin	Deihl	et	al.,	Tug	of	War	Over	

Colorado’s	Energy	Future,	44	ELR	10524	(2014).		Thus,	the	assumptions	
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underpinning	the	rule	of	capture	(and	accordingly	waste	and	correlative	

rights)	no	longer	hold.	

Though	not	yet	addressed	in	Colorado,	courts	around	the	United	States	

increasingly	recognize	the	fundamental	differences	between	traditional	oil	

and	gas	development	and	that	which	requires	fracking	to	be	economical.		The	

Pennsylvania	Superior	Court	recently	recognized	that	natural	gas	in	

reservoirs	requiring	fracking	was	“non‐migratory	in	nature”	and	therefore	

concluded	that	“the	rule	of	capture	does	not	preclude	liability	for	trespass	due	

to	hydraulic	fracturing.”	Ex.	A,	Briggs	v.	Southwestern	Energy	Prod.	Co.,	2018	

PA	Super.	79,	pp	20,	23.		Other	courts	have	similarly	declined	to	apply	the	rule	

of	capture	to	“non‐fugacious”	minerals—such	as	oil	and	gas	in	impermeable	

formations.	Ex.	B,	Stone	v.	Chesapeake	Appalachia,	LLC,	No.	12cv102,	2013	U.S.	

Dist.	LEXIS	71121	(N.D.W.Va.	April	10,	2013);	Young	v.	Ethyl	Corp.,	521	F.2d	

771,	774	(8th	Cir.	1975).		The	inapplicability	of	the	rule	of	capture	in	such	

circumstances	renders	concerns	about	waste	and	correlative	rights	largely	

irrelevant.	

Attention	to	this	changed	landscape	is	critical,	because	the	Commission	

and	courts	sometimes	misapply	of	these	concepts.		Take	Chase	v.	COGCC,	284	

P.3d	161	(Colo.	App.	2012),	where	the	Commission	denied	an	application	for	a	



14	

Designated	Outdoor	Activity	Area	(DOAA),	in	part	based	on	Commissioners’	

“questions	regarding…whether	waste	will	be	committed	because	the	wells	

cannot	be	located	on”	DOAAs.	Id.	at	164.		But	the	Commission’s	focus	on	waste	

belies	a	botching	of	the	concept.		Waste	is	not	committed	simply	because	a	

well	must	be	placed	elsewhere	or	an	operator	incurs	additional	costs	to	

lengthen	a	lateral	bore—neither	permanently	reduces	the	ultimate	quantity	of	

oil	and	gas	recoverable	from	a	reservoir.			

This	Court	has	at	times	misapplied	“waste”	as	well.		In	Longmont,	the	

Court	stated	that	the	city’s	ban	“could	result	in	uneven	and	potentially	

wasteful	production…from	pools	that	underlie	Longmont	but	that	extend	

beyond….”	369	P.3d	at	580.		Although	this	error	is	understandable	because	

waste	was	not	a	key	issue	in	the	preemption	cases,	the	discussion	in	Longmont	

does	not	accurately	describe	the	nature	of	reservoirs	being	accessed	by	

fracking	today.		Fracking	some	portions	(but	not	others)	of	an	otherwise	

impermeable	reservoir	does	not	reduce	ultimate	recovery	because	of	the	

unfracked	portions	can	be	fracked	at	a	later	time.3				

																																																	
3	Nothing	in	the	preemption	cases	indicates	that	the	Commission	must	permit	
oil	and	gas	development	at	the	expense	of	protecting	public	health	and	safety.		
Those	cases	simply	explained	that	local	governments	cannot	halt	or	ban	
fracking	(even	where	necessary	to	protect	public	health).		Should	the	
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Failure	to	recognize	the	distinction	between	traditional	oil	and	gas	

development	and	today’s	“unconventional”	development	has	the	real	

consequence	of	overemphasizing	the	General	Assembly’s	instruction	to	

“foster”	development,	while	rendering	the	protection	of	public	health,	safety,	

and	welfare	a	mere	afterthought.		Correcting	that	error	is	the	Court	of	

Appeals’	modest,	but	critical,	contribution.			

The	district	court	below	erroneously	regarded	correlative	rights	as	

“evidence	[of]	the	legislature’s	intent	to	expand	development	of	oil	and	gas.”	

(Order,	7.)		But	because	the	resources	in	question	are	non‐migratory,	delay	or	

restriction	of	development	due	to	legitimate	health	and	safety	concerns	would	

not	cause	“avoidable	drainage	between	tracts	of	land”	or	deny	an	owner	to	a	

common	pool	the	opportunity	to	produce	his	equitable	share.	C.R.S.	§34‐60‐

103(4),	(13).		In	fact,	recognition	of	the	non‐migratory	nature	of	the	resources	

may	actually	benefit	correlative	rights,	as	an	owner	could	voluntarily	forgo	

																																																	
Commission’s	and	Industry’s	interpretation	be	followed,	Colorado	
communities	would	be	subjected	to	oil	and	gas	development	regardless	of	the	
severity	of	the	impacts.	Such	result	is	not	only	unjust	and	unreasonable,	but	
also	effectively	reads	out	three	decades	of	the	General	Assembly’s	
amendments	to	the	Act.	Contra	C.R.S.	§2‐4‐201(1)	(presumption	that	the	
legislature	intends	the	entire	statute	to	be	effective,	to	have	a	just	and	
reasonable	result,	and	to	favor	public	over	private	interests).	
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developing	her	share	until	economic	conditions	were	more	favorable.		The	

Commission	and	industry	thus	cannot	use	waste	or	correlative	rights	to	avoid	

the	Act’s	clear	requirement	that	public	health,	safety,	and	welfare	must	be	

protected	from	the	adverse	impacts	of	oil	and	gas	operations.			

II. THE	COMMISSION	HAS	THE	AUTHORITY—AND	OBLIGATION—TO	
PROTECT	PUBLIC	HEALTH,	SAFETY,	WELFARE,	AND	THE	ENVIRONMENT	

While	the	General	Assembly	once	“stintingly,	sparingly”	delegated	

authority	to	the	Commission,	284	P.2d	at	248,	that	is	no	longer	the	case.		

When	the	Act	is	revised	following	this	Court’s	construction	of	its	provisions,	

the	legislature	intends	meaningful	change.		Union	Pac.	R.R.	Co.	v.	Martin,	209	

P.3d	185,	188–89	(Colo.	2009).		Recent	revisions	to	the	Act	thus	establish	the	

General	Assembly’s	recognition	that	unfettered	development	harms	both	the	

resource	itself,	and	public	health,	safety,	and	welfare—so	that	developing	the	

former	must	be	subject	to	protecting	the	latter.	

A. The	General	Assembly	expanded	the	Commission’s	obligation		
to	protect	human	health	and	the	environment.	

However	limited	the	Commission’s	authority	was	60	years	ago,	times	

have	changed.		In	1985,	the	legislature	required	“promulgat[ion]	of	rules	and	

regulations	to	protect	the	health,	safety,	and	welfare	of	the…public	in	the	

drilling,	completion,	and	operation	of	oil	and	gas	wells	and	production	



17	

facilities.”		1985	Colo.	Sess.	Laws	1129.		As	this	Court	recognized,	the	1985	

amendment	gave	the	Commission	“authority	and	responsibility	for	developing	

adequate	technical	safeguards…to	minimize	the	risk	of	injury	to	the	public”	

from	oil	and	gas	operations.	Bd.	of	County	Comm’rs	v.	Bowen/Edwards	

Associates,	830	P.2d	1045,	1059	(Colo.	1992).			

The	industry	continued	to	have	unacceptable	impacts	and,	two	years	

after	Bowen/Edwards,	the	legislature	overhauled	the	Act.		The	1994	

amendments	intended	to	force	the	Commission	and	industry	to	account	for	

and	mitigate	the	negative	impacts	of	oil	and	gas	development.		Nicole	R.	

Ament,	A	Perplexing	Puzzle,	27‐Feb	Colo.	Law	73	(1998).		Encouraging	and	

promoting	development	above	all	else	was	off	the	table.		The	General	

Assembly	required	development	to	be	conducted	“in	a	manner	consistent	with	

the	protection	of	public	health,	safety,	and	welfare.”	1994	Colo.	Sess.	Laws	

1978.		The	Commission	was	reconstituted	in	an	attempt	to	prevent	agency	

capture	by	industry,	and	given	the	authority/obligation	to	regulate	the	

industry	“to	prevent	and	mitigate”	impacts	to	protect	the	environment	and	

public.	Id.	(emphasis	added).			

Though	tension	between	the	Commission/Industry	and	the	public	

temporarily	subsided,	many	communities	“remained	unconvinced	of	the	good	
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faith	and	efficacy	of	Colorado’s	oil	and	gas	conservation	program”	and	conflict	

resurfaced	with	increased	drilling	at	the	turn	of	the	millennium.	Mitchell,	

supra,	402,	410.		Local	governments	and	communities	were	justifiably	

concerned—the	Commission	appeared	to	be	taking	the	position	that	it	could	

not	deny	a	permit	despite	the	proposal’s	impacts	on	public	health,	safety,	

welfare,	and	the	environment.		COGCC,	Staff	Report,	at	14	(Sept.	16,	2013)	

(zero	rejected	permit	applications	August	2012–August	2013).4		“[R]anchers,	

sportsmen,	environmentalists,	and	local	governments”	pressured	the	

legislature	to	ensure	the	Commission	would	take	its	expanded	mission	

seriously.		See	Mitchell,	supra,	411.			

In	2007,	the	legislature	responded,	requiring	the	Commission	to	

administer	the	Act	“so	as	to	minimize	adverse	impacts	to	wildlife	resources,”	

C.R.S.	§34‐60‐128(2),	and	operators	to	be	more	accommodating	of	the	surface	

owner’s	use	of	the	land,	C.R.S.	§34‐60‐127.		Most	importantly,	the	legislature	

explicitly	determined	that	the	public	interest	is	not	in	promoting	oil	and	gas	

development	at	any	cost.		Rather,	the	Act	is	intended	to	foster	only	

																																																	
4	Available	at	http://cogcc.state.co.us/Staff_Reports/2013/201309_	
StaffReport.pdf.	
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“responsible,	balanced	development,”	that	is	“consistent	with”	protecting	public	

health,	safety,	welfare,	and	the	environment.	2007	Colo.	Sess.	Laws	1357.		In	

light	of	the	two	major	limitations	the	legislature	placed	on	development,	the	

message	is	clear.		Oil	and	gas	is	not	to	be	developed	in	a	manner	that	fails	to	

protect	public	health,	safety,	and	welfare.		

B. “Responsible,	balanced	development”	does	not	encompass		
balancing	development	against	human	health	and	the	environment.	

In	light	of	history,	it	is	perplexing	that	the	Commission	continues	to	

insist	on	its	“balancing”	test.		The	plain	language	is	unambiguous:	

“responsible,	balanced	development”	means	that	the	Commission	can	allow	

well‐regulated	development	to	occur	so	long	as	it	is	consistent	with	protection	

of	public	health,	safety,	welfare,	and	the	environment.		This	means	the	

Commission	may	permit	development	of	oil	and	gas	resources	where	it	is	safe	

to	do	so,	but	not	where	it	is	unsafe.			

This	construction	should	not	be	controversial,	yet	the	Commission	still	

fails	to	give	due	regard	to	unambiguous	legislative	intent.		One	problem	is	that	

the	Commission	and	district	court	mistakenly	read	“balance”	as	a	verb,	rather	

than	“balanced”	as	the	adjective	that	it	is	in	the	Act.		For	example,	relying	on	

the	AAG’s	Memorandum,	the	Commission	concluded	that	the	proposed	rule	
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would	require	it	“to	readjust	the	balance	crafted	by	the	General	Assembly.”	

(Commission	Order,	2–3.)		But	the	legislature	amended	the	law	in	1994	and	

2007	to	require	protection	of	human	health	and	the	environment—and,	in	

context,	“balanced	development”	means	development	occurs	in	some	places,	

with	restrictions	in	others,	and	not	at	all	in	some	circumstances	where	the	

impacts	are	inconsistent	with	public	health,	safety,	and	welfare.				

The	district	court	below	took	the	interpretation	further,	stating	that	the	

statute	“requires	[the	Commission]	to	strike	a	balance	between	the	regulation	

of	oil	and	gas	operations	and	protecting	public	health,	the	environment,	and	

wildlife	resources.”	(Order,	7.)		But	the	General	Assembly	knows	how	to	enact	

a	balancing	test.	C.R.S.	§34‐60‐102(1)(a)(IV)	(“in	a	manner	that	balances	

development	with	wildlife	resources”).		It	used	different	grammatical	

construction	here,	and	thus	did	not	intend	a	balancing	test.	Cf.	Carlson	v.	Ferris,	

85	P.3d	504,	509	(Colo.	2003).			

III. HEALTH	AND	SAFETY	REGULATIONS	ON	FRACKING	ARE	NOT	
TAKINGS	

Finally,	Amici	would	like	to	address	the	elephant	in	the	room—whether	

delays	or	restrictions	on	fracking	would	take	private	property.	The	short	

answer	is	“no”—especially	where	the	delay	or	restriction	is	based	on	
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legitimate	concerns	over	fracking’s	health	and	safety	impacts	on	neighboring	

communities.		Property	rights	in	minerals	do	not	include	an	absolute	right	to	

extract	oil	and	gas	for	a	profit.		Industry’s	rights	to	extract	end	where	their	

operations	threaten	the	health	and	safety	of	their	neighbors.		

Industry	Amici’s	facile	arguments	barely	begin	to	scratch	the	surface	of	

the	complexities	of	takings	law.	MSLF	Br.	4‐9,	16‐19;	CAMRO	Br.	10‐16.	

Neither	brief:	

(1)	addresses	the	Penn	Central	factors	for	a	case‐by‐
case	takings	analysis;	

(2)	recognizes	that	the	prohibition	of	nuisance‐
causing	activity	would	immunize	government	against	
claims	of	a	per	se	taking;	or		

(3)	acknowledges	this	Court’s	prior	holding	that	
takings	cases	should	analyze	the	entire	bundle	of	
rights	and	not	mineral	interests	separately.	

Instead,	they	present	little	more	than	a	paean	to	private	property,	MSLF	Br.	

4‐9	(“the	principle	[sic]	function	of	government	is	to	ensure	the	sanctity	of	

private	property”),	a	conclusory	assertion	that	denial	of	a	drilling	permit	

would	be	a	taking,	id.	17,	tenuous	discussion	of	the	“parcel	as	a	whole”	rule	

and	how	it	would	“arguably”	apply	to	fracking	(ignoring	Colorado	law),	

CAMRO	Br.	13‐15,	and	a	Chicken	Little	argument,	MSLF	Br.	18	(asserting,	
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without	support,	“billions	of	dollars	of	liability	to	Colorado	taxpayers);	

CAMRO	Br.	at	16	(asserting	that	a	“staggering”	value	would	be	taken).5		

A	more	careful	look	at	the	issues	reveals	that	health	and	safety	

restrictions	on	fracking	almost	certainly	do	not	amount	to	a	taking.	First,	if	

fracking	is	found	to	be	inconsistent	with	protection	of	public	health	or	safety,	

then	the	nuisance	exception	to	takings	would	apply,	as	one	of	the	background	

principles	of	law	restricting	unfettered	use	of	property.	Lucas	v.	S.C.	Coastal	

Council,	505	U.S.	1003,	1029	(1992);	Dep’t	of	Health	v.	Mill,	887	P.2d	993,	1001	

(Colo.	1994)	(owner	cannot	“reasonably	expect	to	put	property	to	a	use	that	

constitutes	a	nuisance,	even	if	that	is	the	only	economically	viable	use	for	the	

property”).		

Setting	aside	the	nuisance	exception,	it	is	also	unlikely	that	a	regulation	

on	fracking	would	amount	to	a	total	take	of	property.	As	CAMRO	notes,	many	

																																																	
5	The	Court	should	be	skeptical.	Past	similar	high‐dollar	claims	have	proven	to	
be	wildly	exaggerated,	at	best.	Moreover,	the	ultimate	goal	of	takings	doctrine	
is	to	promote	fairness	and	justice.	Tahoe‐Sierra	Preserv.	Council	v.	Tahoe	Reg.	
Planning	Agency,	535	U.S.	302,	334	(2002).	Forcing	the	public	to	pay	such	
“staggering”	amounts	in	order	to	protect	their	communities’	health	and	safety	
promotes	neither	fairness	nor	justice—especially	where	recognizing	a	taking	
in	this	context	simply	results	in	a	windfall	for	mineral	owners	who	have	yet	to	
invest	time	or	money	to	extract	the	resource.	
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of	its	members	“often	own	both	the	mineral	estate	and	the	surface	estate.”	

CAMRO	Br.	2.6	Yet	this	Court	has	directly	held	that	“it	is	inappropriate	to	limit	

a	takings	inquiry	solely	to	one	particular	right	in	the	land,	or,	to	a	particular	

part	of	the	land”;	the	analysis	applies	to	“the	entire	parcel.”	Animas	Valley	Sand	

&	Gravel	v.	Bd.	of	Cnty.	Comm’rs,	38	P.3d	59,	61	(Colo.	2001).		Furthermore,	the	

U.S.	Supreme	Court’s	decision	last	year	undercuts	the	takings	argument.	Murr	

v.	Wisconsin,	137	S.Ct.	1933	(2017).	In	particular,	the	third	Murr	factor	

indicates	a	restriction	on	development	of	the	mineral	estate	to	protect	the	

health	and	safety	of	people	at	the	surface	would	counsel	in	favor	of	treatment	

as	a	single	parcel	and	against	a	taking.	Id.	at	1946.	Finally,	mineral	rights	

would	likely	retain	some	value	even	in	the	face	of	an	unlikely	ban	on	all	

fracking	because	of	the	possibility	that	new	technologies	might	be	developed	

to	overcome	the	health	and	safety	concerns.		Thus,	a	restriction	on	fracking	

																																																	
6	CAMRO	does	not	represent	all	mineral	owners’	interests,	of	course.	Some	
members	of	the	groups	filing	this	brief	are	mineral	owners	as	well,	and	do	not	
want	those	minerals	developed	because	of	valid	concerns	over	fracking’s	
health	and	safety	impacts.	Even	property	owners	who	simply	want	to	decide	
for	themselves	the	best	use	for	their	own	property	are	put	at	risk	by	the	
Commission’s	interpretation	of	the	Act	that	assumes	development	must	occur	
in	all	instances.	
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would	not	take	the	entire	value	of	property	and	therefore	requires	a	fact‐

specific	inquiry.	

The	standard	fact‐specific	takings	inquiry	was	announced	in	Penn	

Central	Transportation	Co.	v.	New	York,	438	U.S.	104	(1978).	The	factors	

include	(1)	the	character	of	government	action;	(2)	the	economic	impact	of	the	

regulation;	and	(3)	the	regulation’s	extent	of	interference	with	distinct	

investment‐backed	expectations.	Id.	at	124.		Because	the	law	at	issue	is	

explicitly	aimed	at	protecting	public	health	and	safety,	the	first	factor	weighs	

strongly	against	a	taking.		And	while	the	economic	impact	would	depend	upon	

the	resolution	of	the	denominator	problem,	reductions	in	value	of	over	90%	

have	been	upheld	as	not	a	taking.	Though	the	distinct	investment‐backed	

expectations	factor	is	highly	fact‐specific,	in	many	cases	there	will	not	be	a	

large	investment—instead,	mineral	owners	may	have	invested	nothing,	

simply	seeking	to	profit	from	their	good	fortune	of	oil	and	gas	being	found	on	

their	land,	accessible	now	because	of	technological	investments	made	by	

others.	See,	supra,	Pt.	I.B.		None	of	these	factors	suggest	that	a	strong	takings	

claim.	

The	one‐off	nature	of	mineral	extraction	also	presents	a	problem	for	

takings	claims.	A	prohibition	on	fracking	due	to	health	and	safety	concerns	is	
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not	really	a	permanent	ban	on	extraction	of	oil	and	gas,	but	rather	is	

analogous	to	a	temporary	moratorium	until	such	time	as	the	health	and	safety	

issues	can	be	resolved.	Courts	routinely	reject	takings	claims	based	on	

moratoria,	which	allow	government	planners	to	resolve	competing	land	uses	

and	ensure	that	development	does	not	harm	the	broader	community.	See	

Tahoe‐Sierra,	535	U.S.	at	339	(discussing	the	“interest	in	facilitating	informed	

decisionmaking	by…agencies”).	Moratoria	as	long	as	seven	to	eight	years	have	

been	upheld.	E.g.,	Williamson	Cnty.	Reg’l	Planning	Comm’n	v.	Hamilton	Bank	of	

Johnson	City,	472	U.S.	172	(1985).		

The	cases	cited	by	MSLF	and	CAMRO	do	not	undercut	these	well‐

established	principles.7	The	cases	about	severed	mineral	estates	do	not	help	

the	industry,	because	the	rule	of	reasonable	surface	use	merely	allows	for	

entry	and	limited	development	of	the	surface;	see,	e.g.,	Gerrity	Oil	&	Gas	Corp.	v.	

Magness,	946	P.2d	913,	926	(Colo.	1997).		Those	cases	do	not	address	the	

ability	of	one	property	owner	to	harm	his	neighbor	through	air	or	water	

																																																	
7	A	close	review	of	MSLF’s	most	favorable	case	reveals	that	the	court	mangled	
the	denominator	problem	by	not	defining	the	parcel	as	a	whole	and	improperly	
dismissing	the	possibility	that	directional	drilling	would	allow	production	from	
beneath	the	protected	area.	See	Miller	Bros.	v.	Dep’t	of	Nat.	Res.,	513	N.W.2d	217,	
220	(Mich.	Ct.	App.	1994).	
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pollution,	noise,	traffic,	or	the	risk	of	explosions	or	other	safety	hazards.	

Reasonable	use	also	does	not	allow	the	mineral	owner	to	“destroy,	interfere	

with,	or	damage	the	surface	owner’s	correlative	rights	to	the	surface,”	id.,	

undercutting	industry’s	claims	to	an	absolute	right	to	extract.	In	fact,	one	case	

even	explained	that	it	may	be	necessary	to	leave	minerals	in	the	ground.	Evans	

Fuel	Co.	v.	Leyda,	236	P.	1023,	1025	(Colo.	1922)	(coal	mining	cannot	cause	

subsidence	without	paying	damages).	Citations	to	Penn.	Coal	Co.	v.	Mahon,	260	

U.S.	393,	414‐15	(1922),	are	unavailing	as	that	case’s	sweeping	statements	

have	been	walked	back	by	subsequent	fact‐specific	takings	cases,	most	

notably	Keystone	Bituminous	Coal	Ass’n	v.	DeBenedictis,	480	U.S.	470,	(1987),	

which	upheld	a	remarkably	similar	statute	aimed	at	preventing	subsidence	

due	to	coal	mining.	

The	issue	of	takings	law	and	how	it	might	apply	to	regulation	of	fracking	

in	this	case	is	also	a	red	herring—nothing	guarantees	that	the	Commission	

would	ban	fracking	statewide	even	if	it	loses.	However,	if	the	Court	desires	

further	analysis	of	the	takings	issue,	one	of	the	authors	of	this	brief	has	

published	two	recent	law	review	articles	on	this	topic.	Kevin	J.	Lynch,	

Regulation	of	Fracking	Is	Not	a	Taking	of	Private	Property,	84	U.	CIN.	L.	REV.	38	



27	

(2016);	Kevin	J.	Lynch,	A	Fracking	Mess:	Just	Compensation	for	Regulatory	

Takings	of	Oil	and	Gas	Property	Rights,	43	COLUM.	J.	ENVTL.	L.	335	(2018).	

	
CONCLUSION	

Despite	the	Commission’s	and	Industry’s	hyperbole	about	

consequences,	this	case	presents	a	simple	question	regarding	the	scope	of	

authority	granted	by	the	legislature	to	the	agency	charged	with	ensuring	that	

oil	and	gas	development	protects	public	health	and	safety.		This	Court	need	

not	decide	whether	the	Commission	should	grant	the	rulemaking	petition.		

Instead,	this	Court	need	only	declare	that	the	General	Assembly	granted	the	

Commission	broad	authority—and	obligation—to	protect	public	health	and	

safety	when	regulating	oil	and	gas	development.		The	plain	language,	a	

contextual	understanding	of	the	Act,	and	the	General	Assembly’s	intended	

public	policy	all	trend	the	same.	The	Act	obligates	the	Commission	to	ensure	

the	protection	of	public	health,	safety,	and	welfare,	and	the	environment,	even	

where	delaying	development	is	necessary	to	meet	that	obligation.		The	Court	

of	Appeals	should	accordingly	be	affirmed.			

	
	 	



28	

Respectfully	submitted	May	25,	2018,	 	

/s/	Timothy	Estep	 	 	 	
Timothy	Estep	(Atty	Reg.	#48553)	 	
Kevin	Lynch	(Atty.	Reg.	#39873)	 	
Environmental	Law	Clinic	 	 	
University	of	Denver	 	 	 	
Attorneys	for	Amici	Curiae	 	 	
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