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Summary

The federal government told the Ninth Circuit that the group of young people suing the government over 
its climate change policies should have their litigation thrown out, arguing the plaintiffs were not able to 
show that any of the harm they allege is specific to them.

Body

The federal government told the Ninth Circuit that the group of young people suing the government over 
its climate change policies should have their litigation thrown out, arguing the plaintiffs were not able to 
show that any of the harm they allege is specific to them.

In a reply brief filed Friday, the federal government framed the climate suit as an effort to short-circuit the 
political process by using the courts to force a drastic policy overhaul, which violates the separation of 
powers enshrined in the U.S. Constitution. The questions the suit poses are political in nature, requiring a 
political solution, and the harm the plaintiffs allege is general, meaning that they cannot show that they 
have standing to bring the suit in the first place, according to the brief.

The federal government filed an interlocutory appeal over U.S. District Judge Ann Aiken's refusal to 
dismiss the case. The government argued in its opening brief that it can't be liable for flooding or drought 
caused by a global phenomenon and that there should be no trial on the question.

"If anything, plaintiffs' answering brief makes the threshold defects of this action clearer," the reply said. 
"No federal court has ever permitted an action that seeks to review decades of agency action (and alleged 
inaction) by a dozen federal agencies and executive offices — all in pursuit of a policy goal 
("decarbonization") currently under debate by the representative branches."

The 21 young people are asserting constitutional claims and that their rights to a healthy environment are 
being violated by the federal government's policies that authorized and subsidized the production and use 
of fossil fuels.
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The plaintiffs said the issues should go to trial and that they have presented enough evidence to back up 
their argument that they do have standing. Their claims were not "generalized" as the government 
asserted, according to the plaintiffs' February filing. The filing provided specific examples, such as an 11-
year-old plaintiff who saw his home and school flooded, has been evacuated from his community and had 
emotional trauma from climate change.

The government's reply said those claims are still generalized, however.

"Those harms are simply examples of harms that could be alleged by anyone in the country or the world," 
the government said.

Plus, the plaintiffs cannot directly connect the government's specific actions to the climate change-related 
harm alleged, according to the government. And if the court agreed with the plaintiffs, the remedy they 
seek would upend the entire economy, according to the reply.

"Plaintiffs' attempt to equate their circumstances with those of the schoolchildren challenging overt racial 
segregation as a violation of the express terms of the Equal protection Clause in Brown is deeply 
misguided,” the reply said. “Although Brown recognized the severe psychological and emotional harms 
inflicted by unconstitutional racial segregation, it did not suggest that the mere prospect that asserted 
'psychological and emotional injuries will lessen,' … could create Article III standing."

The Administrative Procedures Act is the correct way for the public to challenge actions by the 
government, but that was not what occurred here, according to the government. That should force the 
Ninth Circuit to dismiss it, the reply said. The government also reiterated the merits-based arguments it 
had raised previously, which included that there is no right to a “stable climate system.”

The young people have also asked the Ninth Circuit for a preliminary injunction that would halt all new 
fossil fuel developments that require government approval, including mining coal on public lands and 
offshore drilling. The federal government has opposed that as well.

Judge Aiken has largely rejected efforts by the government to avoid trial. But after the federal government 
fought all the way to the U.S. Supreme Court in an effort to avoid trial, she "reluctantly" agreed to send 
the government's challenge to her decisions for interlocutory review, and the Ninth Circuit took the case.

Representatives for the government and the plaintiffs did not immediately respond to requests for 
comment late Monday.

The plaintiffs are represented by Julia A. Olson of Wild Earth Advocates, Philip L. Gregory and Andrea 
K. Rodgers.

The government is represented by Assistant Attorney General Jeffrey Bossert Clark, Deputy Assistant 
Attorney General Eric Grant, and Andrew C. Mergen, Sommer H. Engels and Robert J. Lundman of the 
U.S. Department of Justice’s Environment and Natural Resources Division.

The case is Kelsey Rose Juliana et al. v. the United States of America et al., case number 18-36082, in the 
U.S. Court of Appeals for the Ninth Circuit.

--Additional reporting by Shayna Posses and Juan Carlos Rodriguez. Editing by Connor Relyea. 
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