
NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE  
 SUPERIOR COURT DIVISION 
WAKE COUNTY FILE NO. _______________________   
 
HALLIE TURNER, a minor, by and )  
through her Legal Guardian, ) 
KELLY TURNER, ) 

 )  
PETITIONER, )  

) 
vs.     )      PETITION FOR JUDICIAL REVIEW 

) 
NORTH CAROLINA   )  
ENVIRONMENTAL MANAGEMENT     ) 
COMMISSION    ) 

) 
RESPONDENT. ) 

             
 

NOW COME(S) Hallie Turner, a minor, by and through her Legal Guardian, Kelly 

Turner, (“Petitioner”), pursuant to 15A NCAC 02I.0504, N.C.G.S. § 150B-20(d), -43, -45, and -

46, seeking judicial review of a denial of her Petition for Rulemaking for Promulgation of a Rule 

Based on the Best Available Climate Science to Limit North Carolina’s Carbon Dioxide 

Emissions, attached as Exhibit 1 with Exhibits A – D and referred to herein as Petition for 

Rulemaking.  

Hallie petitioned the Environmental Management Commission (hereinafter referred to as 

the EMC) to promulgate rules to limit carbon emissions in order to address climate change and 

fulfill their constitutional public trust obligations to Petitioner, her generation and to future 

generations of North Carolina citizens.  The Petition was denied for lack of completeness, on 

January 15, 2015 by Benne C. Hutson (“Commissioner”) as the then chairman for the 

Environmental Management Commission (“EMC” or “Commission”).  The Decision was 
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received by the undersigned counsel for Petitioner on January 23, 2015.1  A copy of the Decision 

on Completeness of Petition for Rulemaking (hereinafter referred to as The Decision) is attached 

hereto and incorporated herein as Petitioner’s Exhibit 2.   

Commissioner Hutson’s expressed opinion was that the EMC does not have statutory 

authority to promulgate potential, future rules he believes might be necessary to fully implement 

Petitioner’s proposed rule.  It is the position of Petitioner that his determination is inconsistent 

with the requirements of the both the North Carolina Administrative Procedure Act (“APA”) and 

basic principles of law.  Petitioner seeks judicial review of the Commissioner’s Decision on 

Completeness of Petition for Rulemaking (“The Decision”) and asks that the Court to reverse the 

Decision and Order the Commission to initiate rulemaking proceedings on the Petition. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

1. Hallie Turner, by and through her Legal Guardian, Kelly Turner (Hallie’s 

mother), submitted a petition for rulemaking to the Environmental Management Commission 

(specifically to the Division of Air Quality) so that necessary rules can be drafted to reduce CO2 

emissions in North Carolina.  Her petition requests formal adoption of rules that would require 

North Carolina to reduce CO2 emission by at least four percent (4%) annually until 2050 to 

ensure that North Carolina adequately protects its natural resources for its citizens and future 

generations.  (See Exhibit 1 - Petition for Rulemaking at pp. 2-3.)  

                                                
1 Gayle Goldsmith Tuch, lawyer for the Petitioner, received written notice of the denial on 
January 23, 2015.  A printout with the date of receipt of The Decision from the United States 
Postal Service is attached to The Decision – Exhibit 1. 
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2. Petitioner’s uncontroverted evidence showed that climate change is occurring and 

is adversely impacting the Earth’s climate.  Anthropogenic (human-induced) greenhouse gas 

(“GHG”) emissions are intensifying the Earth’s natural greenhouse effect thereby changing the 

Earth’s climate.  If unrestrained, these emissions will alter the planet’s habitability, especially for 

Youth Petitioner and future generations of North Carolinians. 

3. Petitioner’s uncontroverted evidence showed that although carbon emissions can 

be absorbed into the environment, the amount of emissions has surpassed the tipping point and 

the chemical composition of the Earth’s atmosphere and its climate system is being significantly 

altered.  At this time, carbon dioxide (CO2) is recognized as the most significant GHG, and 

therefore, CO2 emissions are primarily responsible for the current warming trend. 

4. Petitioner’s uncontroverted evidence showed that the impacts of CO2 emissions 

on the State of North Carolina are severe.  See Exhibit 1 - Petition for Rulemaking at pp. 7-23.  

Changes in the natural timing of water availability, sea level rise and ocean acidity, and 

increased forest mortality, will bring significant consequences for the economy, infrastructure, 

natural systems, and human health of the region.  If immediate action is not taken, the risks of 

climate change and ocean acidification and the associated economic impact to North Carolina 

could be billions of dollars from increased health costs, storm damage, coastal destruction, rising 

energy costs, and other impacts.  (See Exhibit 1 - Petition for Rulemaking at pp. 25-40.)  

5. Petitioner’s uncontroverted evidence showed that to avoid catastrophic and 

permanent changes to our climate system, it is imperative that CO2 emission reduction targets 

are established to restore global atmospheric CO2 levels to 350 parts per million (“ppm”) by the 

end of the century to limit the long-term global temperature increase to 1°C above pre-industrial 

temperatures. 
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6.  Benne C. Hutson, the Chair of the EMC, denied Petitioner’s Petition on the legal 

grounds that her Petition for Rulemaking was not complete.  (See The Decision.)  Petitioner’s 

Petition met all requirements of the Rules of the North Carolina Environmental Management 

Commission and the APA, therefore The Decision was unlawful, erroneous, capricious, and 

arbitrary. 

7. Benne C. Hutson, the Chair of the EMC, denied Petitioner’s Petition on the legal 

grounds that the Commission does not have the statutory authority to adopt the proposed rule. 

(See The Decision.)  The Rules of the North Carolina Environmental Management Commission 

do not give authority to any member the authority to interpret whether a proposed rule conflicts 

with other existing rules or laws.  The interpretation of the laws is a judicial function, left to the 

Courts established under Article IV of the North Carolina Constitution and only to administrative 

agencies when delegated by the North Carolina General Statutes.  The Chair of the EMC does 

not have such authority, therefore The Decision was unlawful, erroneous, capricious, and 

arbitrary.  

II. PARTIES 
 

8. Hallie Turner is a resident of the State of North Carolina.  Hallie has personally 

seen the negative impacts of climate destabilization.  The North Carolina beaches Hallie enjoys 

visiting for recreation are being impacted due to sea level rise and increased storm events.   

9. Hallie filed this Petition for Rulemaking for herself, her generation, and future 

generations because GHGs, and in particular CO2, are pollutants that accumulate in the 

atmosphere and the actions taken today will affect the climate now and in the future.  The 

economic costs of the emitting source are not borne by them, thus leaving the cost on the society 
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at large.  Today’s policies and practices will impact the world in which Hallie and future 

generations will live.  

10. The Environmental Management Commission is a multi-member panel appointed 

by the Governor to represent various interests.  The Commission is responsible for adopting rules 

for the protection, preservation and development of the state’s natural resources.  

11. Mr. Benne C Hutson was the Commissioner of the EMC and signed The Decision 

which is the subject matter of this Petition for Judicial Review.  Upon information and belief, 

Mr. Hutson resigned from the Commission in January 2015.  (See WTBW News 13 article on his 

resignation attached hereto and incorporated herein as Petitioner’s Exhibit 3.)  He is and, at all 

relevant times herein, was a law partner with McGuireWoods who specializes in Environmental 

Law.  His firm regularly represents clients in administrative proceedings regarding issuance of 

permits, civil penalties and other enforcement actions.   Per McGuireWoods website, he 

“successfully prosecuted a rulemaking petition that for the first time established a groundwater 

quality standard less stringent than a federal maximum contaminant level.”  (Emphasis added.  

See McGuireWoods webpage attached hereto and incorporated herein as Petitioner’s Exhibit 4.) 

III.  JURISDICTION AND VENUE 

12. Venue is proper in Wake County. “A petition for review of any other final 

decision [than a contested tax case,] under this Article must be filed in the superior court of the 

county where the person aggrieved by the administrative decision resides.” N.C.G.S. § 150B-

45(a)(2).  Hallie Turner, and her mother who is acting as her legal guardian herein, are citizens 

and residents of Raleigh, Wake County, North Carolina.  Hallie has been aggrieved by the 

administrative decision , “The Environmental Management Commission is the State Agency 
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charged with the protection of North Carolina’s natural resources. Thus, this Court is the proper 

venue to hear this appeal and has jurisdiction. 

IV.  LEGAL ARGUMENT 
 

13. This appeal is based on the denial of a petition for rulemaking filed December 5, 

2014, which requested that the EMC promulgate a rule pertaining to a reduction of CO2 

emissions by four percent annually until 2050.  (See the Petition for Rulemaking at pp. 2-3.)  The 

Administrative Procedure Act (“APA”), codified in General Statutes Chapter 150B, and 

Environmental Management Commission rule 15A NCAC 02I .0501 set forth requirements that 

must be met to file a petition for rulemaking.  

14. Petitioner is entitled to judicial review of the Commissioner’s denial of her 

rulemaking petition.  “If the Environmental Management Commission denies the Petition for 

Rulemaking, the petitioner(s) may seek judicial review of the denial under G.S. 150B, Article 4.” 

15A NCAC 02I .0504; see also, N.C.G.S. § 150B-20(d) (“Denial of a rule-making petition is a 

final agency decision and is subject to judicial review under Article 4 of this Chapter.”).  There 

are no alternative administrative remedies stemming from a denial of a rule-making petition.  

15. These requirements were met, the Petitioner has a right to be heard before the 

EMC and/or the appropriate subcommittee (Division of Air Quality) and the EMC has the 

authority to promulgate the proposed rule.  Once these requirements are met, the Commission 

has no discretion but to refer the petition to the appropriate (subject area) committee and the 

petitioner has a right to be heard before the subcommittee. 15A NCAC 02I. 0502(d).  

16. Petitioner submitted a complete Petition for Rulemaking to the EMC in full 

compliance with 15A NCAC 02I .0501(b).  The Petition met all requirements under 15A NCAC 

2I .0501(b) and therefore was “complete”. 
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17. When the Petition is complete, the Chairman - the Commissioner of the EMC - 

must forward the petition to the appropriate subcommittee - the Division of Air Quality.  “The 

Chairman shall refer complete petitions to the appropriate subject area committee of the 

Commission for review and recommended action.” 15A NCAC 2I .0502(a) (Emphasis added). 

The Petitioner shall be afforded the opportunity to present the petition for rulemaking to the 

committee. 15A NCAC 2I .0502(c) (Emphasis added).  

18. The petition met all the APA and NCAC requirements for completeness, 

including providing the statutory authority for the agency to promulgate the rule.  Therefore, the 

Commissioner must refer the petition to the appropriate subcommittee (here the Division of Air 

Quality) and the Petitioner has a right to be heard.  Thus, the Commissioner’s refusal to forward 

the petition to the Division of Air Quality is an unlawful procedure, an abuse of discretion, and 

an arbitrary and capricious act.  

18. The General Assembly vested the EMC with broad authority for the necessary 

flexibility needed to protect the environment “now and in the future.” See N.C.G.S. § 143-

211(c).   North Carolina has a constitutional obligation to limit air and water pollution. Article 

XIV, § 5 of North Carolina’s Constitution states in part, “…it shall be a proper function of the 

State of North Carolina and its political subdivisions to …….. control and limit pollution of our 

air and water”. 

19. The Commissioner’s decision raises an ethical question.  Chairman Hutson (as 

well as all the other members of the Commission) was selected by the Governor due to their 

various interests.  Each Commission member brings valuable insight through their representation 

of various interests.  However, when a Commission member (or someone the Commission 
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member has dealings with) stands to benefit from a decision of the Commission, that 

Commission member should recuse him or herself to avoid any shadow of impropriety.  

20. Mr. Hutson, as Commissioner for the EMC, is subject to North Carolina’s ethical 

rules and the duty of loyalty.  He is a public servant under the Chapter and a trustee of public 

trust assets. N.C.G.S. § 138A-3.30(i) (defining “public servant”) and N.C.G.S. § 138A-3(1c) 

(defining “board”).  Mr. Hutson is a law partner with McGuireWoods in its environmental law 

section where he assists clients in administrative proceedings regarding issuance of permits, civil 

penalties, and other enforcement actions.  See Exhibit 4 – McGuireWoods webpage, attached 

hereto and incorporated herein . It also can be found at 

http://www.mcguirewoods.com/People/H/Benne-C-Hutson.aspx#experienceContent.  

Additionally, McGuireWoods owns a subsidiary, McGuireWoods Consulting, which is a 

registered lobbyist for the Koch brothers and others including Halliburton. (See attached 

“Lobbyist Registration Statement 2015” of D. Bowen Heath, “Principal Registration and 

Lobbyist Authorization Statement 2014” of Halliburton) The Koch brothers own multiple 

businesses, among them chemical manufacturers and fuel production and strongly benefit from 

the denial of this Petition.  The State’s ethics rules explicitly proscribe public servants from 

taking action that will result in financial benefit to the public servant and third-parties that public 

servants have business dealings with. N.C.G.S. § 138A-31(a); see also, N.C.G.S. § 138A-36(a).  

21. The Commission has the duty and power to adopt the rule proposed in this 

Petition for Rulemaking.  See N.C.G.S. § 143-215.107 and N.C.G.S. § 143B-282(a)(2)(a). 

22. The EMC is responsible for adopting rules for the protection and preservation of 

North Carolina’s air quality.  Explicit statutory authority for the Environmental Management 
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Commission to promulgate the proposed rule is provided in N.C.G.S. § 143-215.107(a)(1) and 

(a)(5). 

V. PETITIONER’S EXCEPTIONS TO FINAL AGENCY DECISION 
 

Pursuant to N.C. Gen. Stat. 150B-4 and -46, Petitioner submits that The Decision violated 

the Petitioner’s rights under the APA and specifically makes the following exceptions: 

45. The Commissioner erred when he determined that the Petition was incomplete, 

thus The Decision was unsupported by substantial evidence; 

45. The Commissioner erred by failing to recuse himself for potential ethical 

violations of GS 138A, thus The Decision was made upon unlawful procedure and was affected 

by an error of law; 

46. The Commissioner erred by failing to uphold the duty of loyalty due to actual or 

potential personal and professional benefits through denial of the petition, thus The Decision was 

in excess of the statutory authority of or jurisdiction of the agency; 

47. The Commissioner erred in his determination that the EMC did not have the 

authority to adopt the proposed rule or subsequent rules, thus The Decision was in excess of the 

statutory authority of or jurisdiction of the agency and was also therefore in violation of the 

Constitution; 

48. The Commissioner erred when he decided that the Petition was incomplete due to 

possible future rules that may be established potentially counter to 150B-19.3, thus The Decision 

was in excess of the statutory authority of or jurisdiction of the agency; 

49. The Commissioner erred by addressing his concerns with the merits of the 

petition in his denial letter, in lieu of hearing the matter before the Commission or the 

appropriate subcommittee where the merits are to be addressed, thus The Decision was in excess 
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of the statutory authority of or jurisdiction of the agency and was made upon unlawful 

procedure;  

50. The Commissioner’s interpretation of 150B-19.3, specifically what “pertain[s] to 

the same subject matter,” is erroneous as a matter of law, thus The Decision was in excess of the 

statutory authority of or jurisdiction of the agency, was affected by an error of law and was in 

violation of constitutional provisions. 

VI. PRAYER FOR RELIEF 
 

 
Wherefore, the Petitioner respectfully requests the following relief: 

a. The Court determine the Petition is complete;  

b. The Court reverse the Commissioner’s final agency decision; 

c. The Court remand the Petition to the Commission and Order the Commission to 

commence Rulemaking Proceedings as requested in the Petition; 

d. The Court permit the Petitioner to present new evidence tending to show the potential for 

conflict of interest alleged herein pursuant to N.C. Gen. Stat. § 150B-49; 

e. That the Petitioner receive her costs and attorney’s fees; and 

f. Any such further relief as the Court deems proper. 

This the              day of February, 2015. 
 
 

       
Gayle Goldsmith Tuch 
N.C. State Bar No.: 26393 
Attorney for Petitioner  
P.O. Box 1006 

       Clemmons, NC  27012 
Telephone No.: (336) 766-2767 
gayletuch@ggtuchlaw.com 

 
 

Petition for Judicial Review 2-20-15  
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE  
 SUPERIOR COURT DIVISION 
WAKE COUNTY FILE NO. _______________________   
 
HALLIE TURNER, a minor, by and )  
through her Legal Guardian, ) 
KELLY TURNER, ) 

 )  
PETITIONER, )  

) 
vs.     )      CERTIFICATE OF SERVICE 

) 
NORTH CAROLINA   )  
ENVIRONMENTAL MANAGEMENT     ) 
COMMISSION    ) 

) 
RESPONDENT. ) 

             
 

I hereby certify that a copy of foregoing Petition for Judicial Relief has been 
served upon counsel of record by mailing a copy of same by first-class mail addressed 
as follows: 
 

JOHN C. EVANS 
Department of Environment and Natural Resources 
1601 Mail Service Center 
Raleigh, North Carolina 27699-1601 
 

 
 

This the _____ day of February, 2015. 
 
 
             

Gayle Goldsmith Tuch 
N.C. State Bar No.: 26393 
Attorney for Plaintiff 
P.O. Box 1006 

      Clemmons, NC  27012 
Telephone No.: (336) 766-2767 

 
Petition for Judicial Review 2-20-15 


